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The Rule in Royal British Bank v Turquand in 1990

Abstract

This short article is a postscript to that entitled "The Rule in Royal British Bank v Turquand in 1989' in the
December 1989 number of the Bond Law Review. In that article the position with regard to the rule in Royal
British Bank v Turquand and sections 68A, 68C and 68D of the Companies Code was reviewed in the light of
a number of recent decisions, including Registrar-General v Northside Developments Pty Ltd in the New
South Wales Court of Appeal. It was noted that the decision in the Northside case was under appeal to the
High Court of Australia and the conclusions set out in the article were subject to what the High Court had to
say in that appeal.
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HE RULE IN ROYAL BRITISH BANK v
! TURQUAND IN 1990

by T E CAIN

Professor of Law
Bond University

Introduction
icle 1 i “The Rule in Raoyal

This short article 15 a pusu::npt. to that entitled
Hritish Bark v Turguand in 1989" in the D?cnmbcr 1989 numtzc:' b:f rtd::
B R arﬁcﬁ;th:dp:sé&m ?Et:l-i, 6BC and 68D, of
in Royal British Bank v Turquand” & ions g i :

ies Code was reviewed in the light of a number of recen
Eﬁmﬁmﬁmg Regist var-General v Northside m:;ﬁf::um:hcm dj:; nﬂﬂ
i New South Wales Court of Appeal.’ It was not t
Il]:}trﬁ: ;g;:rmde case was under appeal to the High Court of a:.l:mmlh
and the conclusions set out in the article were subject 1o what the High

Court had to say in that Appeal.

de case, the New South Wales Court of Appeal unanimously
agrlzl:?e t;:t;”g rule in Royal British Bank v Turquand applied in gr.
circumstances of the case and that lhr.r company was hqunﬂ by ﬂ;
morigage to which, without the authority of 'Ithc other directors, Ly
mmmunsmlmaﬁndbynn:di:mud his son who was not,
who purported to be, the secretary of the company. The d.ichl:ur wul:;z
signed was managing director of an associated company which wo s
MtfmmmuwllmgﬂMmeﬁﬁﬁm

iry and that the so-called ‘forgery exceptian
:ﬁﬁ;:ﬁmﬂ appeared that the rule in Turguand’s case w::ﬁ relevant
where a company's seal wias affixed 10 a document and ) i mc‘;;
principles were relevant where a company's seal is not Mm:i w,:; ?::si
that in Australia the rule is a special rule of company law e
an lusration of agency, princpls, 408 S SNCC 0 " under it
t under : : :

ﬁmnml;rmﬁﬁnm it might have had power to enter inld F
transaction and if, where required, th:imi mntﬁ;ad ‘ﬁfm:ﬁ:mi;
and counter-signed by, perions who either by virtue ir om =
positions or the company permitting them to act in those o 1-.:uu“
positions, might have had authority to be present and countersign

document.

{ (19%9) | Bond LR 271,
2 (1856) 6 El & Bl 327, 11% ER 886,
3 (1989) 7 ACLC 3L
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This arficle is prompied by the facts that the High Court of Australia*
unanimously allowed the appeal against the decision of the New South
Wales Court of Appeal and that, in doing so, the High Court removed
some, but not all, the uncertinties left after the Court of Appeal's
decision,

The Northside case in the Hight Court

Morthside Developments Pry Ltd was incorporated for the purpose of
holding certain land in Sydney. A mortgage of that land was executed
in 1979, before the introduction of section 68A of the Companies (NSW)
Code, by Northside in favour of Barclay Credit Corporation Holdings
Piy Lid, 10 secure 4 loan by Barclays to companies owned and controlled
by Robert Sturgess, a director of Northside. The mortgage was executed
under the common seal of Northside by Roben Sturgess, who also
attested the affixing of the seal. Robert Sturgess' son, Gerard Sturgess,
countersigned as ‘company secretary’. Northside's articles were not
complied with in that the other directors had not approved the execution
of the morigage and had not authorised the affixing of the seal or
delegated power 1o Robert Sturgess. Further, Gerard Sturgess had not
been appointed company secretary, although he had consented to act as
such and a return of his purported appointment had been filed with the
Corporate Affairs Commission. Barclays presumed that all was in order
and the mortgage was registered, so that Barclays obtained an indefeasible
title to the land. After defnult by the companies to which the loan was
mnded Barclays sold the land to & third party, who became registered as
proprielur,

The High Court’ unanimoulsy allowed the appeal against the decision
of the New South Wales Court of Appeal® and held that the mortgage
was not executed by Northside and the rule in Turguand'’s case did not
apply. Three of the five judges held that the person in whose favour the
morigage was executed (Barclays) was put upon enquiry and Ffiled to
make enquiry and discover the irregularities. The other two judges held
that the affixing of Northside's seal was a forgery but, if it had been
necessary so 1o decide, they would have held that Barclays was pul upon
Enguiry. :

What is the Rule in Royal British Bank v Turquand?

Three of the fve judges {(Mason CJ and Brennan and Toohey I7) in the
Northside case in the High Court’ approved the statement of the rule in
Turguand's case' by Lord Simonds in Morris v Kanssen,® ie. persons
dealing with a company in good faith may assume that acts within its
constitution and powers have been duly performed and are not bound
to enquire whether acts of internal management have been regular. Hence
thie rule is known as the ‘indoor management’ rule. Dawson I approved

Northarde Developments Pry Led v Regisrar-General (1990) 64 ALIR 427,
(1990) 64 ALTUR 427.

{1989) 7 ACLC 52,

{1990} &4 ALTR 427,

{1856) 6 EI & BI 327; 119 ER 886,

[1946] AC 459 at pp 474 - 474,

Wl B e
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imilar statement of the rule by Lord Hatherley in Mahony v East
:I;:;}ﬂﬂd‘ ining Co'¥ 1o the effect that “when thc:m are persons conducling
the affairs of the company in 8 manner which appears to be perfectly
consonant with the articles of association, then those so dealing with
them, externally, are not to be affected by any umgulnnm which may
take place in the internal management of the company"”. ﬁumtmn 1
approved a similar statement by Jervis CJ in Royal British Bank v
Turguand. '

In what situations does the rule apply?

In Northside in the New South Wales Court of Appeal.™ it appeared that
lli-:z rule in Turguand only applies where 4 company geal is used and &
contract entered into by the company mn;li; and not where a cnnumi:;
entered into on behalf of a company by its agents. In bm:t Zﬁh tﬁm
Mason C1 expressly recognized these two situations bu .
rule applies inﬁth. Other judges in the Hu;h (_Jnm't“ impliedly recognized
the two situations and that the rule applies in both.

What is the basis of the rule in Turquand'’s caset

is some uncertainty here, In Northside, Dawson J said" that the
.:uhlﬁnmmqnmﬁk case is dependent upon the operation of normal
agency principles; it operates only where on ordinary prmph:l the
person purporting to act on bchalfafq:l: company is acting Tthm the
scope of his actual or ostensible authonty. Dawson J also said lha} the
organic theory, by which the act of affixing the seal of a company 15 an
act, not simply of a agent, butafmm_nnnnfl}]rcnmmnyituiﬂmrrﬂy
extends the scope of an agent's capacity 10 bind a company and there
must first be authority, actual or apparent. It is only then that & persan
may be regarded not only as the agent of a company, but also as the
company itself - an organic part of it

J said"” that in its early history, the rule in Turquand's case
mgyﬁlgcn as relieving those who dealt with ;umpa‘uim of the obligation
10 ensure that there had been no irregularities in the mu:rqn! management
of the company in relation to such matiers as the holding of meetings
and the passing of resolutions, But where the question is whether an
afficer of the company has authority to bind the company by his actions,
the context moves from one of indoor management o one of agency
and the ordinary rules of agency then come into play. The indoor
management rule is in effect a concession 1o the outsider in dealing with
the company;, it does not confer authority on an officer of the company
to enter into a contract where that authority does not otherwise exisl.
Authority must actually exist to enter into the transaction in question,

10 (1875) LR 7 HL 869 ai p 894, .
11 (1856) 6 EI & Bi 327; 119 ER 886 at pp 337 and 83 respectively,
12 (1989} 7 ACLC 52,

13 (1990) 64 ALIR 426 a1 pp 429, 430, 431, 432,

14 Brennan J ut pp 437, 439 - 441, 445; Duwson 1 at pp 449 - 451
15 (1990) 64 ALTR 427 at p 449,

6 (1990) 64 ALIR 427 m pp 450, 451

17 (1990) 64 ALITR 427 at p 433,

164

T E Cain Turguand's Casa

or it must be found in principles of agency, as 1 the concept of ostensible
authority. His Honour added that this was made clear by Freeman &
Lockyer v Buckhurst Fark Properties (Mangal) Ltd,"™ npplied by the High
Court of Australia in CrabrreeVickers Pry Lid v Australian Divect Mail
Advertising eic Co Pty Lid "

Mason CJ said™ that in the arca of the exercise of delegnied powers |
generally the rule in Twrguand's case came to be seen as a particular
exemplification of the principles of the law of agency but that whether
the application of the rule to instruments bearing the common seal of
the company is also to be treated as an instance of the application of
the law of agency is an unresolved question, The Chief Justice added
that Freeman & Lockyer says nothing about instruments executed under
the common seal of 4 company and does not compel the conclusion that
the rule in Turguand’s case, in its application o instruments so executed,
is a principle of the law of agency rather than an organic principle of
the law relating 1o corporations. Further, several authorities are consisteni
with the notion that the principle applicable (o such instruments is an
organical principle of company law - affixing the common seal to an
instrument is the mode of execution appropriate 10 a corporaté assent
stemming from a resolution of the board of directory, the administrative
act then being that of the board which 15 the organ of the company
which administers its affairs.

According to Brennan 1,2 the foundation of ostensible authority is
estoppel and it is immaterial whether the acts of natural persons in
exccuting on instrument which binds & company are invested with the
character of acts of the company itsell or with the character of acts done
by an agent of the company. He noted that the statement of the general
principles of estoppel by Diplock LI in Freeman & Lockyer was
approved by the High Court in Craltree - Vickers,™ and provides the
framework within which the ‘indoor management’ cases are to be placed.

Gaudron 1 thought® that the doctrine of apparent or ostensible authority
is no more than an example of an estoppel. She, two, referred to the
judgement of Diplock LY in Freemtan & Lockyer, Like the doctrine of
apparent or ostensible authority, the rule in Turguand’s case may have
its genesis in estoppel or in notions similar to those which underlie
estoppel and the rule ought now to be seen as grounded in notions akin
to those which underpin the law of estoppel.

Thus it seems that Dawson and Brennan JJ, at least, believe that the
basis of the rule in Turguand’s case, in both its applications, is ordinary
agency principles and that the basis of the doctrine of ostensible authority
is estoppel.

18 [1964] 2 QB 430 (CAL

19 {1975) 133 CLR 72,

0 (1590} 44 ALTR 427 at p 430,

21 (1990) 64 ALJR 427 at p 431

22 (1990) 64 ALJR 427 at pp 437, 438,
23 [1964] 208 480 (CA) ot p 303 - 305
24 (1979 133 CLR T2 ut p 78,

25 (1990) 64 ALTR 427 at p 455
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The policy behind the rule

According to Mason CJ in the Northside case™ it is important that the
rule in Turquand’s case gives sufficient protection to innocent lenders
and other persons dealing with companies, thereby promoting business
convenience and leading 1o just outcomes, The formulation and application
of the rule has been developed to protect and promote business
convenience, which would be at hazard if persons dealing with companies
were under the necessity of investigating their internal proceedings in
order o satisfy themselves about the actual authorty of officers and the
validity of instruments; on the other hand, an over extensive application
of the rule may facilitate the commission of frand and unjustly favour
those who deal with companies at the expense of innocent creditors and
sharecholders who are the victims of unscropulous persons acting or
purparting o act on behalf of companies.

In short, the object of the rule is 1o protect innocent outsiders dealing
with companies, and promote business convenience, and at the same
time protect innocent creditors and sharholders,

The enquiry exception to the rule

In effect, all five judges in Nerthside in the High Coun™ agreed thai
there is an exception to the rule in Turguand's case,”™ namely, where the
nature af the transaction is such as to put the third party upon enquiry,
&g il i such as to excite a reasonable apprebension that the transaction
is entered into for purposes apparently unrelated to the company's
business, and he fails to make enguiry or the company fails to satisfy
the enguiry. There is no reason why a third party should be entitled to
rely on the formal validity of &n instrument in such a case. It is not
possible to: give specific guidance as to the circumstances in which the
nature of a transaction will be such as to pul a person dealing with the
company upon enguiry. So much depends upon the circumstances of the
particular case, notably the powers of the company (if relevant), the
nature of its business, the apparent relationship of the transaction to that
business, and the actual or apparent authority of those acting or purporting
to act on behalf of the company. Much will also depend upon
representations about the transaction made by such persons. Where the
person dealing with 8 company is pul upon enguiry, he cannot rely on
the “indoor management’ rule, bul must satisfy himsell that the relevant
officers and agents of the company had the company's authority to
execute the instrument.

The transaction in the Northside case was apparently unrelated to the
purpose of the company’s business and was one from which the company
appeared 1o gain no benefit. Consequently, the person dealing with the
company was put upon enquiry, Since such person made no enquiry the
rule in Turguand’s case did not apply and the company was not bound
by the transaction.

I (1990) A4 ALTR 427 st p 434, See also per Brennan J al pp 435, 445

27 (19%0) 4 ALIR 427
24 (1856) 6 E1 & BI 327; 119 ER 886,
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MNorthside had no association with Robert's companies and there was
no apparent connection between them. The only links between them
were that Robert was a director of Northside and of his companies,
Cierard was the secretary of Robert's companies and acted as the secretary

of MNorthside, and Northside and Robert's companies had their registered

offices al the same address.

The maorigage of Northside’s land was given to Barclays not for the
purposes of Northside's business nor for Northside's benefit but to secure
the debts of Robert's companies, Barclays was put on enquiry and failed
lo make enguiry.

Is there a forgery exception to the rule

As already swted, two of the five judges in Nerthside™ held that the
affixing of the company's seal to the mortgage was a forgery and therefore
the mule in Turguand’s case® had no application. Those judges were
Dawson and Toohey 11,

Masan CJ said" that it might be that forgery is not a a true exception
to the rule in Tuwrgiand’s cise and that cases such as Ruben v Great
Fingall Cansolfdated™ can be explained on the footing that the forged
document wis not put forward as genuine by an officer acting within the
scope of his actual or apparent authority or that the third party was put
upon encguiry, It was not necessary 1o resolve this guestion but, if there
is a forgery exception, it has a limited area of operation.

Brennan J said®™ that the word ‘forgery’ is used in two senses. In
Rutben, there was a forgery in the strict sense, i.e. an instrument bearing
a false seal or signature and, since the rule is founded on estoppel. it
does not cover a forgery in that sense, There is said to be o forgery in
a looser sense where an instrument bearing a genuine seal and genuing
signatures is executed without the authority of 8 company as, for example,
in Kreditbank Cassel GmbH v Shenkers® Where the seal and the
signatures are genuine, the question is simply whether the company gave
actual or osiensible authority 1o the persons who affixed the seal, attested
sealing or countersigned the instrument. to do so.

Dawson J, with whom Toohey J agreed, said* that the rule in Tirguand's
case does not apply where n document sealed or signed on behalf of 2
company is 4 forgery. He went on to say that forgery is not confined 1o
a seal or signature which is counterfert and referred o Ruben and
Kredithank Cassell, Where there is a counterfeit signature or seal, i.e. a
forgery in the strict sense, the forgery is a nullity, 1o which the ‘indoor
management’ rule does not apply. If a company represents a counterfeit
signature of secal as genuine, it may be estopped from denying its
authenticity. There is also o forgery - in the looser sense - where there

19 (15%0) 64 ALIR 427,

0 (1856) 6 E1 & B1327; 119 ER R&6.
31 At p 43] er seg

32 [1908] AC 439,

33 AL p 443 et g,

M [1927] | KB 927 {CA)

35 AL pp 447, 449 ot seg
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{5 no counterfeit signature or séal bul a person without actual or ostensible
authority signed or affixed the seal.

Meither Robert nor Gerard had actual authority to mortgage Northside's
land and the company had nol held either of them out as possessing
authority, 1t seems that the company did not hold out Gerard as being
its secretary and, even if it did, the office of secretary would not carry
with it apparent authority to morigage the company's land. Robert was
an individunl director, a position which did not carry with it ostensible
authority to act on behalf of the company. Accordingly, there was forgery
in the looser sense and the rule in Turguand’s case did not apply.

The result is that there is o forgery exception to the rule in Turguands
case, e the rule does not apply where a document executed on behalf
of a company is a forgery, If the document bears o false seal or signature,
there is a forgery in the strict sense and the companyis not bound unless
the company represents the seal or signature as genuine, in which case
the company 1§ estopped from denying its authenticity. If the document
bears 2 genuine seal and genuine signatures but is execoted by a person
without actun! or ostensible authority, there is a forgery in a looser sense
and the company is not bound.

Other questions

. To what extent can a person dealing with a company rely on a
provision in the articles, e.g. one authorising delegation of a power
to an officer actng on behalf of the company with whom he deals?

If the outsider was unaware of the provision, it seems that he cannot
rely on it, at least where the contract 1% not one of a kind which a
person occupying the position which the agent was permitted to
accupy would normally be authorised 1o enter into on behalf of the
company.*®

If the outsider was aware of the provision, it seems that he cannot
rely on it unless there is something more than the mere exisience
of the provision - it must be established independently that the
person pirporting to répresent the company had actual or ostensible
authority 1o enter inte the transaction. The existénce of an article
under which authority may be conferred, if known to the owtsider,
i5 a circumstance 1o be taken into account in determining whether
that person is being held out as possessing that authority.”

2. Asto the statutory refurn regarding Gerad's purported appointment
a5 company secretary, signed by Robert, although it was not necessary
to deal with the matter, Gaudron J observed™ that if a company
allows an Inaccurate return to be filed with the Corporate Affairs
Commission, it is estopped from asserting that the matters set out
therein are untrue.

M Norhside case (1990) 64 ALTR 427, per Mason CF a1t p 431, and per Brennan J at

p o443,
37 Per Dawson J ot pp 448, 449,

3 (1oR0) 64 ALIR 427, a1 p 457
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Mason CJ was of the opinion™ that in the Northside case there wiis
material on which Barclays would have been justified in assuming
that Gerard was the secretary of the company - the COmpany appearcd
to have held him out as such and his signature was on the mortgnge
mﬂ:ﬁ capacity of secretary, accompanying that of Robert, who was '
it director. :

On the other hand, Dawson J thought that the company had not
held Gerard out as being its secretary, but that even it it had, the
office of secretary would not carry with it apparent authority 1o
morigiage the company’s land.«

The importance of the rule in Turquand'’s case today

As stated in the December 1989 number of the Bond Law Review," and
as shown by Australlan Capital Television Pty Ltd v Minister for Transport
a“nd Communications,* there remains scope outside section 68A of the
Companies Code for the development of the rule in Turguand's case.
Cases can arise in which section 68A cannot apply but the rule can. The
Australian Capital Television case shows that under section 68A only
assertions by the company (or the person who has acquired title to
property from the company) that the document in question is not sealed
in accordance with the articles can be disregarded - an assertion by a
third party cannot

What if sections 68A and 68D had :
Northside case? - ad applied in the

IIn the Northside case the mortgage was executed in 1979, before the
introduction of sections 68A and 68D of the Companies Code on January
I, 1984, What would the position have been if the mortgage had been
execuled after January |, 19847

Pri;nn foce, section 68A(1) would bave entitled Barclays to make
certain assumptions in relation 1o the morigage of Northside's land, and
Northside would not have been allowed to assert that the matters entitled
to bu assumed were not correct. The relevant assumptions set oul in
section 68A(3), are (a) that Northside’s articles had been complied with
- presumably that would have entitled Barclays to assume that Northside's
board of directors had authorised the use of the common seal; (b) that
Gtmm{ had been duly appointed secretary of the company and had
aurhqmy to exercise the powers and perform the duties customarily
mr:mmd_ nrpu-ﬁgrnnad by a secretary of a company carrying on business
of the hlnd carried on by the company - presumably that would not
have entitled Barcliys to assume that Gerard or, indeed, Robert, had
apparent authority 1o encumber Northside's land; (¢) that the morigage
was duly sealed by Northside,

30 Arp 43l

40 Avp 453

41 (1989) | Bond LR 271
41 (19ED) 7 ACLC 310
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Section 68A(4) provides that a person is not entitled to make the
above-mentioned assumptions if (2) he actonally knows, or (b) his connection
or relationship with the company is such that he ought to know, that
the matter in question is not correct. Barclays had no actual nobics that
MNorthside's articles had not been complied with or that Gerard had not
besn appointed secretary of the company, Was Barclay's connection with
Morthside such that they ought to have known? According to Lyford v
Media Porifolio Ltd*® secton 68A(4)b) refers 10 knowledge which a
person ought 1o have by reason of his connection or relationship with
the company and not to knowledge which he ought to have because
something in the particular transaction would put a reasonable person
on enguiry. Assuming that to be so, it scems that section 68A(4)(b) would
not have disentitled Barclays from making the assumptions.

Section 63D would entitle Barclays to make the assumptions
notwithstanding that Robert or Gerard was acting fraudulently in relation
to the execution of the mortgage or had forged (in the looser sense of
the word) the morigage.

Accordingly, it seems that Northside would have been bound by the
morigage.

Summary

1. In Australia, as a resalt of the Northside case in the High Court,
the rule in Turguand’s case is that persons dealing with a company
in good faith may assume that acts within its constitution and
powers have been duly performed and are not bound to enguire
whether acts of internal management have been regular.

2. It seems that the rule appligs in two situations. The first s where
the commeon seal of the company is used and a transaction is entered
mnta by the company itself; the second is where the transaction is
entered into on behalf of the company by its agents.

3. It is unclear what the basis of the rule is. There is some authority
for the proposition that in the first application the rule is a special
rule of company law., However, there is also authority to the effect
that this application, as well as the second application, involves
normal agency principles. The abject of the rule is to protect innocent
persons dealing with companies, and promote business convenience,
whilst at the same time protecting innocent creditors and shareholders,

4, There is an exception to the rule where the nature of the transaction
is such that the person dealing with the company is put upen enquiry
and fails to make enguiry or the company fails to satsfy the enquiry.

5. There is a ‘forgery exception” to the rule and the word ‘forgery” is
used in two senses, a strict sense and a looser sense. It is used in
the strict sense where the seal which is affixed to a document is not
the company’s seal or the signatures on the document are not those
of the persons whose signatures they purpori to be. In such cases,

43 (1989 T ACLC 271 (5C of WA}
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the document is a nullity and the company s not bound i
When the word ‘forgery’ is used in the loaser sénse, the saall:};n%
signatures on A document ore genuine, and the question is simply
whether the company has given actual or estensihle authority 1o do
s0 to the persons who affixed the seal, attested the sealing ar
countersigned the instrument. When there is a forgery in the strigt X
sense, thr; rule does not apply unless the company represenis the I
counterfeil signature or seal as genuine, in which case i may be
estopped from: denying i1s authenticity. There was a forgery in the
looser sense in Northside and the rule did not apply because the
company had not held either Robert or Gerard out as having
authority to mortgage its land, and had not held Gerard out as being
115 sECTRtary.

A person dealing with a company cannot rely on a provision |
articles, e.g. one authorising delegation of aT:erer Pu; an oﬂic::iru;i
conferring apparent authority on the officer, if the outsider ;uaa
unaware of the provision and the contract is not onz which such
an officer would normally be authorised to enter into on behalf of
the company. If the outsider was aware of the provision, he cannot
rely on its mere existence - it must be established independently
cﬂ;:IllT. 11}:;; officer had actual or apparent authority to énter into the

Despite the introduction of section 68A of the Companie Code,
the rule in Turguand’s case is still important in a hml.:ted :mmher
of cases, Cases can arise in which section 68A cannat apply bul the
rule can. However, where section 68A applies, it must prevail aver
the rule so far as it does not merely state the common law and the
result may be different from the result if the rule had applied,
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