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Federalism in a Post-Modern World

Abstract

[extract] Its [federalism's] popularity has been described as representing ‘a paradigm shift of major
proportions from a world of states modelled after the ideal of the nationstate ... to a world of diminished state
sovereignty and increased interstate linkages of a constitutionalized federal character’ This paper is concerned
with this new interest in federalism, both as a theoretical understanding and as a (re)structuring principle for
nations and groups of nations as divergent as Afghanistan, Iraq, the European Union, and the Carribean
Community of the former West Indies. Federalism in this context is used in its widest sense to include con-
federal structures for groups of nations and federal constitutions for single nations. This paper is a survey of
many of these developments in federalism.
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FEDERALISM IN A POST-MODERN WORLD!

By The Honourable Roslyn G Atkinson™

Introduction

‘A constitution ... has several important functions. It will be looked to as a
clear symbol of the country’s direction, both by its citizens and the international
community. It can also provide important safeguards against the government
going off track, while laying the groundwork for increased democracy, rule of law,
and good governance’.2

The federalist revolution

The attempts to develop new political structures for post-Taliban
Afghanistan, and in post-Saddam Iraq, are only two of many recent examples
which suggest that there is an increasing worldwide interest in and shift towards
federalism as means of political structuring as opposed to unitary, centralised
government. Its popularity has been described as representing ‘a paradigm shift
of major proportions from a world of states modelled after the ideal of the nation-
state ... to a world of diminished state sovereignty and increased interstate
linkages of a constitutionalized federal character’.3 This paper is concerned with
this new interest in federalism, both as a theoretical understanding and as a
(re)structuring principle for nations and groups of nations as divergent as
Afghanistan, Iraq, the European Union, and the Carribean Community of the
former West Indies. Federalism in this context is used in its widest sense to
include con-federal structures for groups of nations and federal constitutions for
single nations. This paper is a survey of many of these developments in
federalism.

1 A revised version of a paper delivered at the VIth World Congress of Constitutional

Law “Old Concepts, New Worlds” in Santiago, Chile, 13 January 2004. The author

would like to acknowledge the contribution to this paper by her Associate in 2003,

Paula Rogers.

A Judge of the Supreme Court of Queensland.

Abou El Fadl, K et al, Benard C & Hachigian N (eds) Conference Proceedings:

Democracy and Islam in the New Constitution of Afghanistan (2003) RAND, California

at 1.

3 Elazar D, ‘Introduction’ in Federal Systems of the World: A Handbook of Federal,
Confederal and Autonomy Arrangements (1994) Jerusalem Centre for Public Affairs
available from http://www.jcpa.org/dje/index-fs.htm at 3.
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At the end of World War II, exclusive statism and the role of nationalism
as an ideal per se were first substantially called into question.* Fifty years later,
with the exception of China, all of the world’s geographically large countries are
now federations and even small countries like Belgium have adopted federal
structures. In this paper I want to consider the reasons for this renewal of
interest in federalism as a model for constitutional organisation.

The initial impetus for reconsidering federalism was a recognition that
identification with a local homogeneous group needed to be tempered by the
economic and cultural advantages of belonging to a larger group which gains
strength through its diversity, as well as by the evident dangers of nationalism.
The growth of federal arrangements has occurred in the context of increased
recognition of ethnic identity, greater linkages of people across territorial
boundaries, and the growing realisation of the benefits of limiting political
sovereignty.

From the 17t Century, the principal form of political organisation was the
nation-state, exercising exclusive territorial sovereignty over, and allegedly in the
name of the people of that territory. However, the United States, Switzerland and
Canada, with their constitutions of 1787, 1848 and 1867 respectively, demonstrate
that alongside this system developed a second, based on federal arrangements.
These constitutions show that the benefits of statehood, liberty and autonomy (or
self-determination and self-government), could in fact be achieved with federal
arrangements. Since then, other ‘species of federalism’ have emerged in various
forms described as confederation, decentralised union, federacy, regional
arrangements, leagues, and cultural home-rule.’ Today many of the world’s
politically sovereign states are either federations or include within them forms of
self-determination and self-government representing extensions of the federal
principle. Intellectually, this emergent form of political organisation has been
described as the ‘matrix model’ of state-building ‘whereby authority and power are
dispersed among a network of arenas within arenas’.

What is Federalism?

Before we take the discussion further, it is perhaps best to examine more
closely what currently is meant by the term ‘federalism’.

The term ‘federal’ is derived from the Latin foedus which means ‘covenant’.
This embodies ideas of promise, commitment and undertaking so that the federal
idea involves cooperation, reciprocity and mutuality.” ‘In essence, a federal
arrangement is one of partnership, established and regulated by a covenant,

4  Elazar D (1994) at 3; and Elazar D, Three Federal-Type Solutions in Dealing with Mult-
Ethnicity: Confederal Examples (1999) Jerusalem Centre for Public Affairs available
from http://www.jcpa.org/dje/index-fs.htm at 3.

5 Elazar D (1994) at 11-12.

Elazar D (1994) at 7.

7  Chen P, ‘Federalism and Rights: A Neglected Relationship’ in South Texas Law Review
40 (Summer 1999) 845 at 850.
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whose internal relationships reflect the special kind of sharing which must prevail
among the partners, namely one that both recognizes the integrity of each partner
and seeks to foster a special kind of unity among them’.8 In this sense, the federal
idea is concerned with developing a consensual and workable combination of self-
rule and shared rule. It involves the connection of peoples in enduring but limited
union in the pursuit of common ends in such a way that the integrity of all parties
are maintained.

As a political principle, federalism has to do with the constitutional diffusion
of power so that the constituting elements in a federal arrangement share in
the processes of common policy-making and administration by right, while
the activities of the common government are conducted in such a way as to
maintain their respective integrities.?

‘Federalism’ is used both to describe particular institutional arrangements
and to convey a set of ideas underpinning such institutions.l® Indeed, Elazar
asserts that federalism is best understood not by reference to particular structures
but by reference to particular relationships between participants in a political
system. The federal principle is not limited to systems representing the
conventional federation model but can embody a wide variety of structures, each
adapted to a particular polity.!!

Federalism as Compromise

At the most basic level, therefore, federalism is a continuing balancing act
which by its nature strives to reconcile authority and liberty.'? Federalism is
about compromise, ‘conveyed by the image of checks and balances between unity
and diversity, autonomy and sovereignty, the national and the regional’.l3 It
needs also to be flexible enough to allow for periodic adjustments in response to
social, political, regional and ethnic pressures. Indeed this flexibility is considered
by many to be the hallmark of successful federal states and it has even been
claimed that such a constant balancing act leads to greater tolerance and
respect.l4 Chen argues that ‘[t]he essence of a federal society is one in which the
people in the society possess and exhibit divided loyalties. This, in turn, compels
them to recognize that others in the society also possess divided loyalties. The

8 Elazar D (1994) at 8.

9 Elazar D (1994) at 8.

10 Chen P (1999) at 851.

11 Elazar D (1994) at 8.

12 Kelso R, ‘A Post-Conference Reflection on Federalism, Toleration, and Human Rights’
in South Texas Law Review 40 (1999) 811 at 815.

13 Smith G ‘Mapping the Federal Condition: Ideology, Political Practice and Social
Justice’, in Smith G (ed) Federalism: The Multiethnic Challenge (1995) Longman,
London at 5.

14 Chen P (1999) at 859.
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result ... is the flowering of such values as humility, sharing, tolerance, trust,
respect — in a word, balance’.15

Federalism and Democracy

Federalism can take many different institutional forms, differing in their
assignment of powers, degrees of representation, and mechanisms used to
administer those relations.'® It is generally agreed, however, that there is
considerable correlation between federalism and democracy.!” Some scholars,
‘democratic federalists’, go so far as to say that democracy and federalism are
‘inextricably intertwined’ and that only federations in which democracy is
practised are true federations.'® From this perspective, federalism, by its nature,
tends to bring governments closer to the adoption of democratic principles.

Celebration of Diversity through Unity

Another fundamental tenet of the federal principle, as expounded by its
proponents, holds that ‘the ideal organisation of human affairs is best reflected in
the celebration of diversity through unity’,!® and that federalism is, in the first
instance, a response to pluralistic society.20 It is suggested, in fact, that ‘since
every basic aspect of humanity — one’s race, one’s religion, one’s language, one’s
culture — necessitates the creation of sub-communities within larger communities’,
the only means of protecting the autonomy of those groups within a larger whole
is through federal ordering.2!

Without necessarily endorsing the more extreme and utopian of these
assertions, we can observe that the modern growth of federal and federal-type
arrangements has arisen alongside globalisation, the decline of the nation-state
and accompanying ‘ethnonationalism’? — the reclaiming and advancing of national
identity by ethnic groups23. This universal trend toward pluralism, which has
been described as the ‘post-modern legitimation of ethnic identity’?4 has led to a
renewal of interest in federal institutions. The federal principle has been used on
the one hand to link established ‘states’ in order to achieve greater economic

15 Chen P (1999) at 859.

16 Chen P (1999) at 854.

17 Chen P (1999) at 855.

18 Smith G (1995) at 8.

19 Smith G (1995) at 4.

20 Chen P (1999) at 853.

21 In the United States, for example, the country was formed upon the migration of people
from many different ethnic, religious and racial groups so that federalism ‘helps diffuse
the pressures of ethnicity and race, and vice versa’: Elazar D (1999), at 2.

22 Elazar uses this term as encompassing racial, linguistic, ethnocultural, tribal and
religious communities whether minorities within a state or not.

23 Elazar D (1997) at 3; see also Elazar (1994) at 10.

24 Elazar D, ‘Chapter 1’ of Constitutionalizing Globalization: The Postmodern Revival of
Confederal Arrangements (1997) Jerusalem Centre for Public Affairs available from
http://www.jcpa.org/dje/index-fs.htm at 3.
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advantage and security, and on the other, ‘to integrate new polities while
preserving legitimate internal diversities’.25> It is often said the main strength of
federalism is its capacity to accommodate and reconcile competing diversities
within a state.26

It i1s the very nature of federalism that it seeks to achieve diversity

through unity. What distinguishes federal systems from the unitary state is
constitutionally guaranteed regional autonomy (and representation).2?” This is
reflective in the various definitions given of federalism. Chen, for example, states:

Federalism can be defined as the mode of political organization that unites
smaller polities within an overarching political system by distributing
power among general and constituent governments in a manner designed
to protect the existence and authority of both national and subnational
political systems, enabling all to share in the overall system’s decision-
making and executing process.28

In the broader terms which he prefers, Elazar states:

As a political principle, federalism has to do with the constitutional
diffusion of power so that the constituting elements in a federal
arrangement share in the processes of common policy-making and
administration by right, while the activities of the common government are
conducted in such a way as to maintain their respective integrities.2?

A practical manifestation of federalism at work within the nation state is

the Australian Constitution, where one of its framers, Sir Samuel Griffith,
adopted a definition of federalism which specifically enshrined state sovereignty.
For Griffith a federation was:

a political union of several States, which, for certain purposes, and within
certain limits, is complete, so that the several States form one larger State
with a common Government acting directly upon the individual citizens as
to all matters within its jurisdiction, while, beyond those limits, and for all
other purposes, the separate States retain complete autonomy.3?

25
26
27
28

29
30

Elazar D (1994) at 9.

Chen P (1999) at 853.

Smith G (1995) at 7.

Chen P (1999) at 857, citing Williams R, ‘Comparative Subnational Constitutional Law:
South Africa’s Provincial Constitutional Experiments’ in South Texas Law Review 40
(1999) 625 at 629-30.

Elazar D (1994) at 8.

Griffith S, Notes on Australian Federation: Its Nature and Probable Effects (1896)
Edmund Gregory, Government Printer, Brisbane at 5, quoted in Aroney N, ‘Chapter
12: Griffith’s Vision of Australian Federalism’ in White M & Rahemtula A (eds) Sir
Samuel Griffith — The Law and the Constitution (2002) The Lawbook Co., Sydney at
200.
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From this perspective, federalism is to be distinguished from decentralised
(national) government which merely delegates authority to the states, which can
be taken away. Federalism, by contrast, is about the division of power,3! in the
belief that, as power is dispersed, the less likely it is that it can be despotically
abused. However, the pull from the centre can reach a critical point where the
federation can fragment or be subverted by individuals or groups seeking greater
power than is their constitutional right.

How Federalism Can Achieve Diversity and Unity

The benefits of a federal constitution are all related to recognising,
advancing and protecting the rights and interests of individuals, however
divergent they may be, within a nation which retains sufficient overall unity to
function as a state capable of defending its borders, managing its economy to the
benefit of its citizens, and representing them internationally. The three key
mechanisms through which federalism achieves diversity through unity are first,
the guarantee of regional autonomy; second, the ability for increased participation
in and access to the political system; and third, the checks on abuse of central
government power by the federal system.

1. Regional Autonomy

It has been suggested that it is the very entrenchment in a written
constitution of regional autonomy which distinguishes federalism from other
forms of political structuring.32 Even when it is called something else, the use of
arrangements which constitutionally combine self-rule and shared rule is
federal.?3 Federalism allows ‘diverse local groups to control aspects of their lives ...
without having to persuade a majority of citizens nationwide’.3¢ In this way, a
federal structure, in which smaller regions within the whole retain some measure
of autonomy, provides an outlet for regional views yet in so doing should not
threaten, and may even strengthen, national unity. The guarantee of regional
self-government acts as an incentive for remaining part of or joining a union.
Indeed, guaranteed regional autonomy is seen by some as ‘the basic minimum
condition for federalism’.35

2. Increased Participation

With more levels of government there are more opportunities to access the
political system at different levels and in different jurisdictions. ‘Federalism
creates opportunities for more local and regional voices to be heard and more

31 Mazzone J, ‘The Social Capital Argument for Federalism’ in Deakin Law Review 6
(2001) 2, 200 at 233.

32 Smith G (1995) at 7.

33 Elazar D (1998) at 2.

34 Kelso R (1999) at 813.

35 Chen P (1999) at 856, quoting Dikshit R, Political Geography of Federalism (1975) at
23.
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issues to be raised in the process of government decision-making’.36 Mazzone
describes this in terms of federalism’s capacity to increase social capital.3” It can
also, I suggest, encourage innovation in legislative solutions which, if successful at
the regional level, may then be adopted elsewhere. Individual states are closer
than a national government to the local population and are in a better position to
assess the impacts of policy on the citizens within their region. Competition
between the states acts as an incentive to address individuals’ needs. As Kelso
puts it, federal structuring permits a higher level of responsiveness to particular
local needs.38 This encourages innovation to changing social circumstances3?
which, if successful, will be taken up by other states. The introduction of anti-
discrimination laws and their progressive improvement by states that
implemented such laws later is an interesting Australian example of this process.

3. Checks on Abuse of Government Power

This constitutional distribution of power is specifically designed to
maintain the respective integrities of the parties.®® When political power is
divided, it is more difficult for any single interest group to dominate the
discourse.4! In a free society there will always be conflict; arguably then
minorities will tend to prefer federalism42 in the hope that it may tend to alleviate
the excesses of brute majoritarianism. This is a classic strength of federalism.
‘The checks and balances associated with any federal system tend to prevent the
aggrandizement of power in any one political entity, party or person’.4®  This
dispersion and division of power is precisely what federal structuring is intended
to accomplish so that, at least potentially, federalism is more likely to prevent
abuses of government power.44

Many of these benefits derive from the government competition promoted
by this vertical division of power. Essentially, competition between governments
serves as a check on government excesses and abuses of power. However,
Mazzone argues that it is not just competition between the state governments
which is significant, but competition between the national government and the
states as to the appropriate division of power. These struggles present constant

36 Chen P (1999) at 865.

37 Mazzone P (2001) at 231.

38 Kelso R (1999) at 813.

39 See the brilliant dissent of Brandeis J in New State Ice Co v Liebmann 285 US 262, 52
SCt 371 at 386-387.

40 Elazar D (1994) at 8.

41 Mazzone P (2001) at 215.

42 Chen P (1999) at 866.

43 Kelso R (1999) at 812, citing Faber D et al, Constitutional Law: Themes for the
Constitution’s Third Century, 2nd Ed (1998) at 764.

44 Chen P (1999) at 864.
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opportunities for citizen groups, including smaller groups, to seek to influence
policy decisions.45

The Federal Principle in Practice

1. The United States

The modern idea of federal government as a means of structuring the
nation was determined by the United States of America.4¢ This is despite the
absence of the word ‘federal’ from the Constitution of 1787. The United States,
however, is considered the most important and successful example of a federal
government anywhere in the world and federalism is considered the central
feature of the United States Constitution.47

‘The principle of organization upon which the American association is
based 1s that of the division of powers between distinct and co-ordinate
governments’.48 It is this division of powers which informs the federal principle as
it is generally known. Indeed, the United States provided a federal model which
significantly influenced the later constitutional designs of the Australian, Swiss
and Canadian Constitutions, amongst others.

It is clear that the framers of the 1787 Constitution delegated substantial
economic and regulatory powers to the Federal government, more so than in
previous drafts.4® In fact, many theorists argue that the Constitution was rather
more directed at achieving centralised government than it was about securing
state power.’0 For example, the Constitution granted the Federal government
broad power to legislate ‘commerce between the several states’ under the
Commerce Clause.5! ‘Indeed, the poor condition of American commerce and the
proliferating trade rivalries among the states were the immediate provocations for
the calling of the Constitutional Convention.?2 The scope and limits of the
commerce power, however, have fluctuated throughout its history.

During the 19th Century, as new economic and social pressures emerged
with advances in industrialisation, transportation and communication, Congress
began to look at the commerce power as an attractive basis for the assertion of
national regulatory authority to address a growing range of problems.53 This gave
rise to such legislation as the Interstate Commerce Act of 1887 and the Sherman

45 Mazzone P (2001) at 215-16.

46 Wheare K, Federal Government 4th Ed (1963) Greenwood Press, Connecticut at 1.

47 Berger R, Federalism: The Founders’ Design (1987) University of Oklahoma Press at 3.

48 Wheare K (1963) at 2.

49 Adams W, The First American Constitutions (1980) University of North Carolina Press,
at 290.

50 See for example Berger R (1987) Federalism — The Founders’ Design, University of
Oklahoma Press at 48.

51 ArtI§8cl3.

52 Sullivan K & Gunther G, ‘Chapter 3 — The Commerce Power’ in Constitutional Law,
14th Ed (2001) Foundation Press, New York at 119.

53 Sullivan K & Gunther G (2001) at 119.

12



FEDERALISM IN A POST-MODERN WORLD

Anti-Trust Act of 1890. While the Supreme Court frequently struck down federal
laws for exceeding the proper scope of the power in the early 1900s, for almost 6
decades from 1937 onwards federal laws that addressed problems not only of the
national economy but of morality and criminality, anchored to the commerce
clause, were routinely upheld.54

During the presidency of Roosevelt, who came to the position in the midst
of the great depression and grave economic crisis,® Congress produced an
‘unprecedented flow of far-reaching measures’, many based on the commerce
power. After a brief period of uncertainty,’ the New Deal measures were largely
upheld.5” In upholding the National Labor Relations Act of 1935 in the watershed
case NLRB v Jones & Laughlin Steel Corp, Chief Justice Hughes noted,
importantly, that:

Undoubtedly the scope of this power must be considered in the light of our
dual system of government and may not be extended so as to embrace
effects upon interstate commerce so indirect and remote that to embrace
them, in view of our complex society, would effectually obliterate the
distinction between what is national and what is local and create a
completely centralized government. The question is necessarily one of
degree.

The commerce power was relied upon to regulate industry, to curb racial
discrimination® and to control crime.’?® This continued, until the decision of
Lopezt° in 1995 and Morrison®! in 2000 in which the Supreme Court ushered in its
new conservative, restrictive federalism jurisprudence.2  The Supreme Court
seemed to be following the path of ‘dramatically curtailing the power of the federal
government ... under the banner of states’ rights’.63 In both decisions, the Court
struck down federal public welfare laws: in Lopez, a federal gun control law, and
in Morrison, a statute addressing violence against women. This trend continued
and saw the invalidation of social welfare and environmental protection laws and
attacks on age and disability discrimination statutes which purported to abrogate

54 Sullivan K & Gunther G (2001) at 119.

55 Sullivan K & Gunther G (2001) at 130.

56 See for example, Railroad Retirement Board v Alton Railroad Co 295 US 330 (1935).

57 See for example, NLRB v Jones & Laughlin Steel Corp 301 U.S. 1 57 S.Ct. 615, 81
L.Ed. 893 (1937); and United States v Darby 312 U.S. 100, 61 S.Ct. 451, 85 L.Ed. 609
(1941).

58 See Heart of Atlanta Motel v United States 379 U.S. 241 (1964) upholding Title II of
Civil Rights Act 1964.

59 See Perez v United States 402 U.S. 146 (1971).

60 United States v Lopez 514 U.S. 549, 115 S.Ct. 1624, 131 L.Ed.2d 626 (1995).

61 United States v Morrison 529 U.S. 598, 120 S.Ct. 1740 (2000).

62 Boudreaux P, ‘Federalism and the Contrivances of Public Law’ in Saint John’s Law
Review 77 (2003) 523 at 523.

63 Knowland D, ‘US Supreme Court Steps up Attack on Federal Regulatory Powers’ (17
June 2002) World Socialist Web Site.
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States’ immunity from suit under the 14th Amendment.5¢ This interventionist
jurisprudence attracted much attention among constitutional scholars and
prompted renewed debate about the federal division of powers and the legitimate
role of federal regulation.

However, the Supreme Court seems now to have reviewed its former
uncompromising position. In a recent federalism decision, handed down in 2003,
the Court rejected Nevada’s claim to immunity from suit under the federal Family
and Medical Leave Act.®> The Act, aimed at protecting the right to be free from
gender-based discrimination in the workplace, invoked Congress’s power to
enforce the equal protection guaranteed by the 14th Amendment.6 The Court
decided that, unlike statutes dealing with age discrimination, for example,
because gender discrimination will almost always be unconstitutional, the Act
validly abrogated state immunity. The decision signals a brake on the Court’s
march toward states’ rights and the undoing of important civil rights legislation.67
Civil rights groups and constitutional scholars are now watching closely as the
Supreme Court hears a case about state immunity from suit under the Americans
with Disabilities Act.68

I suggest all of this demonstrates that the federal principle is very much
alive, and healthy, in the United States today. American Constitutional law is
inescapably bound up in the division of power and the balancing of regional and
general authority. The federal principle is a dynamic and fluid concept capable of
responding to social and economic pressures and which by its very nature
incorporates a fail-safe design; where one government fails, another can step in. It
demonstrates that federalism is a constant balancing act which allows individual
rights to be protected and abuses of government power to be curtailed. As
Mazzone argues, ‘(w]hen the national government and the states struggle over the
appropriate division of governing authority and when the courts draw and redraw
the constitutional divisions, new opportunities for citizens continually emerge’.69
Further, uncertainty as to which government will make the decisions on
particular matters encourages larger, more powerful interest groups to spread

64 See for example, Solid Waste Agency of Northern Cook County v United States Army
Corps of Engineers 531 U.S. 159 (2001); and Federal Maritime Commission v South
Carolina State Ports Authority; and Board of Trustees of the University of Alabama v
Garrett 531 U.S. 356 (2001). See Biskupic J, ‘Justices Affirm Family Leave Act’ (27
May 2003) USA Today.

65 Nevada Department of Human Resources v Hibbs 123 S.Ct. 1972 (2003).

66 Greenhouse L, ‘Supreme Court Ruling Increases Federal Power’ (28 May 2003) in The
New York Times.

67 Greenhouse L (28 May 2003).

68 Tennessee v Lane No. 02-1667. See ‘The Supreme Court Returns’ (6 October 2003) in
The New York Times; Greenhouse L, ‘Supreme Court’s Docket Includes 48 New Cases’
(6 October 2003) in The New York Times; and Frieden L, Tennessee v Lane: The Legal
Issues and the Implications for People with Disabilities — Policy Briefing Paper (4
September 2003) National Council on Disability from
http://www.ncd.gov/newsroom/publications/legalissues.html.

69 Mazzone P (2001) at 233.
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their resources between the national and state governments and opens up more
opportunities for smaller groups to pursue their agendas.”0 Mazzone describes
this struggle, then, as a healthy feature of federalism.?

2. The Middle East: Nation Rebuilding

If federalism can work so well in America, can it, as has been proposed,
work in Iraq which has such a different history and cultural norms?

Elazar has argued that because of the very nature of the federal principle,
in its underlying aim of combining shared rule and self-rule, it has a demonstrated
utility in peacemaking.’? This is in part because the popularity of federalism has
been accompanied by developments in constitutional techniques wused to
implement federal principles.” It is not necessary, he argues, to confine the
federal idea to the conventional federation.

The Public International Law and Policy Group™ recently published a
constitutional primer for the rebuilding of Iraq.” It works from the premise that
constitutional design in Iraq will be aimed at democratisation and it explores the
appropriateness and viability of various state structures which could be used to
achieve this.

The report canvasses numerous constitutional structures, including
federation, as possible options for Iraq. While it does not go so far as to conclude
that a federal model is the best available option, it does explore the various
considerations to be made if a federal model were chosen. On the whole, the
report provides assurance that a well-constructed federation is a viable means of
political restructuring for a region seeking to undergo the radical transformation
from an authoritarian and oppressive regime to a representative democracy.

70 Mazzone P (2001) at 232.

71 Mazzone P (2001) at 215.

72 Elazar D (1998) at 1.

73 Elazar D (1999) at 14.

74 The Public International Law and Policy Group (PILPG) describes itself as a non-profit
organization, operating as a global pro bono law firm providing free legal assistance to
developing states and sub-state entities involved in conflicts. To facilitate the
utilization of this legal assistance, PILPG also provides policy formulation advice and
training on matters related to conflict resolution. PILPG promotes the utilization of
international law as an alternative to violent conflict or other destabilizing means for
resolving international disputes. To accomplish this objective, PILPG provides legal
counsel to states during peace negotiations, advises on the creation and operation of
tribunals for the prosecution of war crimes, assists states with drafting constitutions,
runs negotiation simulations, publishes field reports concerning ongoing or potential
conflicts, and convenes expert roundtables to identify points of conflict and potential
solutions.

75 Public International Law and Policy Group and The Century Foundation, Establishing
a Stable Democratic Constitutional Structure in Iraq: Some Basic Considerations (May
2003) at www.pilpg.org.
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Significantly, this transformation is sought in a country which for several
decades was subjected to the totalitarian regime of Saddam Hussein and where
the transformation has been imposed from outside rather than growing from
within. Effecting such a major transformation is a confronting task, even if, as
has been claimed, there is general agreement among Iraqis for democracy, the
protection of rights, and equality”® and broad support for the adoption, to some
extent at least, of federal principles. There are, however, significant substantive
differences between proposed structures which will require intensive efforts to
bridge.

Choosing a State Structure in Iraq:

In developing a state structure, regard must be had to Iraq’s unique
internal and regional context.

Internal Context:

Iraq is described as having an ‘eclectic ethnic and religious make-up’.”?
Ethnicity and religion will significantly influence Iraq’s choice of a state structure.
The Kurdish population, based largely in the North, were subjected to ‘gross and
massive’ human rights violations under Saddam Hussein’s regime.’® With the
protection of a no-fly zone by the British and United States, the Kurds established
a near-independent level of autonomy and quasi-democratic state institutions
which they are unlikely to want to relinquish.” The Kurdish proposal is for a
confederacy made up of Kurdish and Arab provinces with near equal powers and
responsibility at a federal level and with most important powers devolved to
them.80

The majority Iraqi population, the Shi’a Arabs, were precluded from
political participation under Saddam’s regime.8! Having been freed from exile,
some Shi'a Arabs have proposed a secular democracy and federal state
structuring.8?2 Their proposal has attracted wide support from outside Iraq. The

76 Brooks D, ‘Iraq’s Founding Moments’ (7 October 2003) in The New York Times.

77 Public International Law and Policy Group and The Century Foundation (May 2003) at
78 gublic International Law and Policy Group and The Century Foundation (May 2003) at
79 %ublic International Law and Policy Group and The Century Foundation (May 2003) at
80 %ublic International Law and Policy Group and The Century Foundation (May 2003) at
81 ?"ublic International Law and Policy Group and The Century Foundation (May 2003) at
82 %ublic International Law and Policy Group and The Century Foundation (May 2003) at

8.
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Iraqi National Congress, made up mostly of formerly exiled Iraqis, is keen to
ensure the protection of minority and human rights.s3

The minority Sunni Arab population, however, having controlled the Iraqi
government for decades under Saddam, is likely to fear retribution from other
groups and will be sceptical of any attempts to reduce their exercise of power.84

Other minorities, including ethnic Turkomans and Assyrians who make
up a substantial portion of Iraq’s population, fear a lack of recognition of their
identities if the focus is primarily on resolving tension between the Kurds and
between the two major Arab groups.85 These other groups are keen to ensure the
representation and protection of their interests.s6

Regional Context:

In determining the most appropriate state structure to adopt, regard must
also be had to regional interests. Both Iran and Syria have complex relationships
with Iraq and with the United States and may wish to protect themselves from a
western-aligned democratic Iraq.8” Turkey may look with concern if a federal
system in Iraq promoted Kurdish interests and sparks claims in its own territory
for Kurdish autonomy.s8

Despite the complexity of influences and demands among the Iraqis, it has
been argued that there is a significant and important common commitment to
unification and, though the degree of centralisation differs between proposals, a
commitment to federalism.8® It is this commitment which is really the
determinative factor in choosing a state structure. For a federal or federal-type
structure to work, the people must desire it:

[I]t would seem that federal government is appropriate for a group of states
or communities if, at one and the same time, they desire to be united under
a single independent general government for some purposes and to be

83 Public International Law and Policy Group and The Century Foundation (May 2003) at
10.

84 Public International Law and Policy Group and The Century Foundation (May 2003) at
9.

85 Public International Law and Policy Group and The Century Foundation (May 2003) at
10.

86 Public International Law and Policy Group and The Century Foundation (May 2003) at
9; see also Kamber E, ‘A Post-Saddam Iraq Conference Series — Constitutional Issues
and Federalism: Ethnicity and Justice in Post-Saddam Iraq’ Speech at the American
Enterprise Institute (3 March 2003) at
http://www.atour.com/government/docs/20030314a.html.

87 Public International Law and Policy Group and The Century Foundation (May 2003) at
10.

88 Public International Law and Policy Group and The Century Foundation (May 2003) at
10

89 Public International Law and Policy Group and The Century Foundation (May 2003) at
15.
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organised under independent regional governments for others. Or, to put it
shortly, they must desire to be united, but not to be unitary.?

From an examination of modern federations, it is possible to at least discern
what common factors seem to lead to a desire for union on the one hand and
separation on the other. Such an examination reveals a number of factors which
seem always to be present in varying degrees as leading to a desire for union:

A sense of military insecurity and the concomitant need for common defence;
A desire to be independent of foreign powers;

A hope of economic advantage;

Prior political association between them;

Geographic proximity to each other;

Some similarity of political institutions,®! and

Trust in a neutral conflict — resolving court.

No Ok W

Of those factors, the drive for peace, security and economic stability are
perhaps the most significant.?2 Interestingly, Wheare notes that factors such as
commonality of language, race, religion and nationality are absent from this list.
Indeed, he notes that ‘it has proved possible ... to produce a desire for union
among people who differ in all these important particulars’ and in fact that in
some federations, such as Canada and Switzerland, it is the divergence of those
particulars which drives the desire for federal unity®3 rather than a unitary
nation.

Wheare also finds that there are three common factors which lead to a desire
for separation within a unified state:

1. Previous existence as distinct colonies or states, or in the case of previously

unitary states, the existence of provinces or administrative divisions;

Divergent economic interests between those distinct groups; and

3. A regional consciousness and geographic distance or isolation between those
distinct groups.%4

4. Significantly, Wheare also notes that divergence of nationality, race, language
and religion are also strong forces for separation.

5. However there are at least three reasons why a unitary state might be
preferred in Iraq over a federation®. The first is that it could substantially

further a sense of nationalism and thus foster internal stability.

ro

90 Wheare K (1963) at 36.

91 Wheare K (1963) at 37.

92 Smith G (1995) at 6.

93 Wheare K (1963) at 39 and 40.

94 Wheare K (1963) at 40-41.

95 Wheare K (1963) at 41.

96 Public International Law and Policy Group and The Century Foundation (May 2003) at
19.
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The second is that this in turn would provide the best assurances to Iraq’s
neighbours of its territorial integrity. Finally, a centralised government
would, at least initially, be simpler to administer.

However, there are several reasons why a unitary state might not be favoured
among the Iraqis, not least of which is that fact that Iraq operated as a unitary
state under Saddam.?” In a unitary Iraqi state there would always be a risk that a
single ethnic or religious group could exercise excessive influence over the
interests of other groups.?® It would also be significantly more difficult to
moderate violence and alienation at a local level without regional mechanisms.
Perhaps of most import is the fact both the Kurdish population and those
previously exiled have specifically rejected the unitary state option.%

Federation, or an arrangement incorporating federal principles, is likely to be
a much more appealing option. ‘The primary advantage of a federal system is that
it is designed for states in precisely the same set of circumstances that face Iraq —
a diverse and pluralistic population with a desire to maintain national unity.’100 A
federal structure, if constructed properly, is more likely to safeguard individual
rights and to secure effective representation in plural societies.1! It is more likely
to reward compromise than zero-sum political competition.102 It is more likely to
provide effective checks on majority power.103

If a federal structure is chosen, a number of other decisions will need to be
made.!% These include questions about the allocation of power, the number of
constituent units, the criteria used in determining the boundaries of the
constituent units, the type and extent of regional autonomy, and parliamentary
and executive design. For the purposes of this paper, the most important
considerations are the terms of the constitution and the composition of the
Supreme Court. This question seems to me to be inextricably linked to notions of
whether a federal arrangement can be successfully implemented.

97 Public International Law and Policy Group and The Century Foundation (May 2003) at
19.

98 Public International Law and Policy Group and The Century Foundation (May 2003) at
19.

99 Public International Law and Policy Group and The Century Foundation (May 2003) at
19.

100 Public International Law and Policy Group and The Century Foundation (May 2003) at
20.

101 Public International Law and Policy Group and The Century Foundation (May 2003) at
20.

102 Phillips J, ‘Democracy, Federalism, and Realism in Postwar Iraq’, Executive
Memorandum No. 8783 (2 May 2003) The Heritage Foundation from
http://www.heritage.org.

103 Walen A, ‘Federalism for Postwar Iraq: How Federalism May Make Democracy Work’
(10 April 2003) FindLaw’s Legal Commentary at
http://writ.findlaw.com/commentary/20030410_walen.html.

104 These are all canvassed in the Public International Law & Policy Group Report.
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Some commentators have cautioned that which makes federalism attractive
may also render it unrealistic. A federation in which the constituent groups were
divided along ethnic lines could, it is said, promote separatist tendencies and lead
to the destabilisation of Iraq.105

The Kurdish population has proposed a structure drawn of two states, one
Arab and one Kurdish. The idea of using subjective factors alone, such as
ethnicity, religion or language, however, has been widely cautioned against.106
One commentator has set out four reasons in particular why such a structure
should not be pursued. First, division along ethnic lines alone would be difficult to
construct in Iraq given that the ethnic groups, even the major ones, are not well
concentrated in discrete territories. Second, many people have been moved from
one region to another so that it would be difficult to determine which group would
have the better claim to a particular territory. Third, such a division would be
unfair to the minority ethnic groups like the Assyrians and Turkomans who would
not ‘get a state of their own’. Fourth, such a division would simply reinforce the
ethnic divisions which threatened to fragment Iraq in the first place.107

The use of federalism in the context of ethnic conflict can be particularly
troublesome.10® ‘[E]thnic demands are among the most exclusivist in the world
and the same ethnic consciousness that makes federalism in some form necessary,
makes it all the more difficult and less likely to succeed.’1%® In federations like
Canada and Switzerland, where boundaries are drawn on along clear ethnic,
language or religious lines, the risk of secession is more likely to arise. The, at
times, difficult relationship of Quebec to the rest of the Canadian federation is just
such an example.

Where more than one ethnic group occupies a territory, that itself becomes
problematic. Where one or only one does or where it is overwhelming, it
may be tempted to secede rather than maintain a federal relationship with
those whom it sees as its enemies. Under such conditions, only the sense of
interdependence that goes beyond desires for separate ethnic identity can
make federal relationships work.110

There are factors in Iraq which lessen the risk of fragmentation. It has
been suggested that while there is significant divergence of ethnicity in Iraq, the
population has mixed to a certain extent over time so that a sense of Iraqi in
addition to ethnic allegiance has developed.!!!

105 Public International Law and Policy Group and The Century Foundation (May 2003) at
20; Gelb LH, ‘The Three-State Solution’ (25 November 2003) in The New York Times

106 Public International Law and Policy Group and The Century Foundation (May 2003) at
24.

107 Walen A (10 April 2003).

108 Elazar D (1997) at 4.

109 Elazar D (1997) at 4.

110 Elazar D (1997) at 4.

111 Public International Law and Policy Group and The Century Foundation (May 2003) at
20.
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Federalism can strike a reasonable balance [that] ... would ensure that the
provinces have sufficient autonomy to feel confident that they will not be
oppressed by the national government [and] ... that the national
government has sufficient strength that it will not collapse.112

In Iraq, then, perhaps the single most important factor is the apparent
desire of most Iraqis from all quarters for some form of federal unity. Whether
this will ultimately be sought and achieved, is uncertain. What we do know,
however, is that in another relatively nearby country which is facing the task of
constitutional rebuilding, a much more centralised structure has been adopted.

Afghanistan’s Draft Constitution

In early November 2003, a new draft Constitution for Afghanistan was
unveiled and formally presented to Mohammad Zahir Shah, the former king, by
the 35-member Constitutional Commission.'’3 The draft was accepted by the
grand assembly in December 2003.

The constitution, which names the country the Islamic Republic of
Afghanistan, represents a significant step towards the rebuilding of Afghanistan
after the fall of the Taliban. The constitution ‘was designed with the intention of
making it a model for international standards of democracy and human rights,
while reaffirming Afghanistan’s cultural and religious traditions’.114

Again, an examination of the context in which Afghanistan’s constitutional
rebuilding will take place is necessary to understand the extent to which federal
principles would be appropriate.

Internal Factors:

For more than two decades, Afghanistan has suffered near continuous
warfare and periodic drought and famine with a huge cost to the lives of the
Afghan people. There are significantly high rates of illiteracy and infant
mortality. Infrastructure is virtually non-existent. There has been no effective
central government for more than thirty years.115

112 Walen A (10 April 2003).

113 Gall C, ‘King Receives Draft of Constitution’ (4 November 2003) in The New York
Times.

114 Gall C (4 November 2003).

115 Public International Law and Policy Group Peace-Building Program, Report of the
Committee of Experts on National Rebuilding in Afghanistan (10 December 2001) at 3.
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Afghanistan is also the world’s largest producer of poppies which bring a huge
profit compared with other crops. Associated with this export trade is significant
organised crime.116

Afghanistan has also come to be divided along ethnic political lines.
‘(MJost governance in Afghanistan occurs at the local level, where ethnic and
tribal political structures dominate the political bargaining process’.ll” In some
areas, central authorities have exercised almost no control at all. Importantly,
however, the Afghan people have apparently expressed little interest in
continuing this form of decentralised government.!18

The Public International Law and Policy Group has cautioned that a
highly decentralised Afghanistan would be particularly problematic.!l® The
absence of the ruling Taliban has paved the way for warlords to reassert control
over towns and cities. Most local leaders cannot be relied upon to guarantee peace
or fairly enforce the rule of law. The numerous groups making up the anti-
Taliban alliance now have no common enemy and so may be thought likely to
‘pursue their own myopic interests and those of external sponsors’.120

Afghanistan has also been subject to a long history of economic and
political interference from its neighbours which will influence Afghanistan’s
rebuilding efforts.’2l Traditionally, these neighbouring states have sought to
promote their own strategic interests through their proxies in Afghanistan. The
influence of the United States is also a significant consideration.122

The overriding and long-term goals for Afghanistan are security, peace,
stability and prosperity. The destruction of Taliban rule has meant there are
numerous important objectives to be achieved by a new government: economic
development, agricultural reform, rule of law, democracy and human rights.123
Underscoring this is the common conviction to incorporate the country’s deep-
rooted Islamic traditions.124

116 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 4.

117 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 4.

118 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 4.

119 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 7.

120 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 7-8.

121 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 4.

122 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 5-6.

123 Public International Law and Policy Group Peace-Building Program (10 December
2001) at 2.

124 Gall C, ‘New Afghan Constitution Juggles Koran and Democracy’ (19 October 2003) in
The New York Times.
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To this end, the constitution establishes a strong central government with
concentration of power in a democratically elected president rather than a
provincial federation.12> The aim seems to be to shift the balance of power from
Afghan provinces, regional allegiances and ethnic groups ‘where warlords rule like
feudal princes’, to a strong central government in an effort ‘to cast aside a quarter-
century of conflict’.’26 In a country historically divided along ethnic lines, a
provincial federation which legitimised local power would serve only to continue
the destructive influence of local warlords. Here it is the need and desire for a
sense of national identity among a war-weary people which is of primary
concern.127

On the other hand, some commentators have cautioned against the
adoption of a strong, centralised government fearing monopolisation by a single
family, clan or group at the expense of minority groups.28 These commentators
argue instead that the existing self-governing local communities should be
recognised and built upon so as to reflect Afghanistan’s ethnic composition and
ensure minority groups are not marginalised.!2? If nothing else, perhaps what this
argument demonstrates is that federalism principles, whether or not they are
called by that name, still occupy the thoughts of those pondering new forms of
government, particularly where diversity and pluralism are key features.

What is clear from the constitution is that the essential precursor for a
decentralised, federal government is missing: the people’s desire for it.130

However, it is arguable that the constitution has at least been influenced
by the federal principle of shared rule in respect of its usefulness in recognising
cultural diversity and social pluralism and the benefits of delegated authority.
The constitution provides for local authorities to be involved in both the legislative
and administrative arms of government. Two thirds of the members of the House
of the People (the Meshrano Jirga) of the National Assembly are to be drawn from
among the freely elected members of the Provincial and District councils.13! The
constitution states, in part, that:

The government, while preserving the principle of centralism, shall
delegate certain authorities to local administrative units for the purpose of

125 Gall C (19 October 2003).

126 Herman B, ‘New Afghanistan Constitution Features Strong Presidency and Islamic
Principles’ (4 November 2003) Associated Press.

127 The Secretariat of the Constitutional Commission of Afghanistan, The Constitution-
Making Process in Afghanistan (10 March 2003) at 2.

128 Shahrani M N, ‘Not ‘Who? but ‘How?: Governing Afghanistan After the Conflict’
(October 2001) in Federations: Special Issue on Afhanistan, Forum of Federations at
http://www.forumfed.org.

129 Shahrani M N (October 2001).

130 Elazar says in fact that it ethno-nationalist statism is the most difficult to
accommodate in a federal relationship: (1998) at 6.

131 Article Eighty-Four, The Constitution of Afghanistan Year 1382 (2003), English
translation, Constitutional Commission of Afghanistan at http://www.constitution-
afg.com/resrouces/Draft.Constitution.pdf.
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expediting and promoting economic, social, and cultural affairs, and
increasing participation of the people in the development of the nation.132

This combination of strong national (presidential) government with a
substantial measure of local representation, and some delegation of authority to
provincial and municipal bodies, perhaps represents something of a compromise
between unitary and federal models of government. What is important to note for
the purposes of this paper, is that the constitution does not necessarily reject
federal principles. Perhaps the Afghanistan constitution serves as a contemporary
example that federal principles can be adapted to suit many different structures.
In this case, the importance of recognising diversity has led to the constitutional
guarantee of local participation and representation in the central government.

3. The European Union and Other Post-Modern Confederal Arrangements

While federal arrangements may not suit every situation, the federal
principle has assumed a leading role in the post-modern world. The tendency to
limit federalism to the modern federation model, however, overlooks the fact that,
as noted earlier, ‘the essence of federalism is not to be found in a particular kind of
structure but a particular set of relationships’ and can therefore be sustained by a
wide variety of structures.133

One such structure is the post-modern confederation of which the
European Union is the leading model. A confederation can be defined as:

Several pre-existing polities joined together to form a common government
for strictly limited purposes, usually foreign affairs and defence, and more
recently, economics, that remains dependent upon its constituent polities in
critical ways and must work through them.!34

While federation was the best-known form of federalism in the modern
era, confederation, as it has been adopted by the European Union, is emerging as
the post-modern manifestation of federalism.!35 The transfer of important
decision-making authority to the supranational level is described as ‘the new
confederalism’.136 This re-emergence is part of the worldwide paradigm shift from
statism to federalism.

As noted earlier, at the end of the Second World War exclusive statism
was regarded as a failed model.137 Exhausted by the two world wars, the states of
western Europe sought ‘new forms of unity in diversity’ to try to avoid the

132 Article One Hundred and thirty seven.

133 Elazar D (1994) at 8.

134 Elazar D (1994) at 9.

135 Elazar D (1994), [2] at 1.

136 Golove D, ‘The New Confederalism: Treaty Delegations of Legislative, Executive, and
Judicial Authority’ in Stanford Law Review 55 (2003) 1697 at 1699.

137 Elazar D (1994), [5] at 1.
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recurrence of such devastating conflicts.!3® ‘Interdependence of states rather than
independence became the key to post-war international relations’.139 This began
tentatively with a set of treaties establishing economic links through
‘communities’ to improve their competitiveness in the world market.140 The first
such treaty and example of supranational planning was the European Coal and
Steel Community Treaty, built on the premise that wars between traditional
enemies, France and Germany, would become virtually impossible as long as both
were prevented from developing a substantial war industry by the removal of raw
materials of war from national control.141 A natural consequence of this would be
the economic benefit to all states brought by the enlarged market for coal and
steel.142

The European Union was a federal vision from the very beginning.
Original expectations were for a federation in the conventional sense; but such a
union failed. From then on, the idea of functionalism dominated!4? whereby a
system of linked functions were developed, piece by piece, through treaties giving
power to unifying authorities for specific and limited purposes.l4¢ This piece by
piece approach towards unification allowed the states to preserve their nationalist
tendencies while providing them with security from further conflicts and the
economic strength that would flow from unity. ‘Thus, without giving up their
nationalist ideals, they were ready for limited but very real functional linkages.’145
While the label of federalism has been avoided, Elazar maintains that the Union
is essentially a federal enterprise. Others have argued that the European Union
is a form of ‘supranational federalism’ 146

The Maastricht Treaty of 1994 affirmed the confederation beyond any
doubt. The European Community had evolved from consultative agreements, to
joint functional authorities, to confederal arrangements to confederation.4’” By
the time the European Community was renamed the European Union in 1994,
these communities had developed into a new-style confederation as much a new
political invention as the United States’ invention of federation in 1787.148

In an even more innovative step, the European Union has most recently
set its sights on drafting a single constitutional document. In 2002 the

138 Cairns W, Introduction to European Union Law (1997) Cavendish Publishing, London
at 12.

139 Lasok D, Law and Institutions of the European Union, 6th Ed (1994) Butterworths,
London at 4.

140 Elazar D (1999) at 3.

141 Lasok D (1994) at 4.

142 Lasok D (1994) at 4.

143 Lasok D (1994) at 4.

144 Elazar D (1999) at 4.

145 Elazar D (1999) at 4.

146 Bogdandy A, ‘The European Union as a Supranational Federation: A Conceptual
Attempt in the Light of the Amsterdam Treaty’ in Columbia Journal of European Law
6 (2000) 27 at 28.

147 Elazar D (1997) at 8.

148 Elazar D (1999) at 3.
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Convention on the Future of Europe was convened marking a new chapter in the
Union’s development. Almost a year later, a draft Constitution was unveiled. In
December 2003, the draft was not accepted by a summit meeting of European
leaders. However, despite the setbacks the process has not been abandoned. This
constitutionalising process has been described by one scholar as ‘the latest episode
in the history of one of the most audacious experiments in governance ever
launched since the Philadelphia Convention that passed the U.S. Constitution.’149
The draft has been formulated against the background of increasing sovereign
powers being transferred to the Union’s own institutions from the member states
and increasing territorial application of the Union with a further 10 countries
joining the Union in 2004.150

What is particularly significant about the draft is the fact it is being
pursued despite its setbacks. Historically, the Union has adopted the approach of
gradualism to evolve ever closer to union through ‘incremental, carefully scoped
progressions’.151 The fact that constitutionalisation is being pursued indicates an
intention to achieve full political integration.’® The original skeletal draft
proposed by Monsieur Giscard, President of the European Convention, envisioned
Europe as a federal union of states equipped with legal personality.153 While the
word ‘federal’ does not now appear in the draft, Article 1 is still clearly influenced
by the federal idea of combining shared rule and self-rule: 154

Reflecting the will of the citizens and States of Europe to build a common
future, this Constitution establishes the European Union, on which the
Member States confer competences to attain objectives they have in
common. The Union shall coordinate the policies by which the Member
States aim to achieve these objectives, and shall exercise in the Community
way the competences they confer on it.

In this sense, one scholar has submitted that ‘the European Union is

either rapidly approaching or has already crossed the elusive line which separates
a purely confederal arrangement from a genuine federal government’.155

The Caribbean Community

While Golove cites NAFTA, the WTO, the Chemical Weapons Convention, the
Kyoto Protocol and the International Criminal Court as examples,'56 Elazar

149 Puder M, ‘Constitutionalizing the European Union — More than a Sense of Direction
from the Convention on the Future of Europe’, in Fordham International Law Journal
26 (2003) 1562 at 1563.

150 Puder M (2003) at 1565.

151 Puder M (2003) at 1568.

152 Puder M (2003) at 1570.

153 Puder M (2003) at 1583.

154 Article I-1: Establishment of the Union, Draft Constitution, Volume I, CONV 724/03,
The European Convention, 26 May 2003, Brussels.

155 Golove D (2003) at 1697.
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claims the second most developed (new) confederal arrangement is the Caribbean
Community embracing the Islands formerly of the British West Indies.’57 The
Islands made a failed attempt at federation in the 1960s but since then have
retained and established an assembly of functional authorities for several
different purposes including:

Economic development through CARICOM (the Caribbean Common Market);
Education with the common University of West Indies;

Currency;

Administration of Justice with a common Supreme Court;

Defence; and

Foreign relations.

The Caribbean Community was formally established by treaty in 1974. It is
principally concerned with economic cooperation, foreign policy coordination and
functional cooperation in areas such as health, education, culture, sport, science
and technology and tax administration.’®®  Administered through various
Conferences, councils, secretariats, standing committees and associate
organisations, and with its own flag, it has slowly evolved into a confederation in
all but name.’® The Community demonstrates the utility of federal-type
principles in balancing state autonomy with necessary union for limited purposes.
Confederation works in the Caribbean Community because, despite the insularity
of the islands, they could not support a full range of governmental institutions and
nor could such institutions effectively serve such small territories by
themselves.160

Such a model might be a useful one for the small Pacific Island states.

Common Features of New-Style Confederations

The revival of confederation, Elazar argues, is made possible by the
development of a new constitutional technique.’! Whereas a conventional
federation rests on a single written, comprehensive constitutional document, these
new-style confederations adopt limited constitutional agreements on specific
topics. Such an approach allows the constituting states to agree only to those
functions which they want to provide in common while reserving more powers
than it is possible to maintain in a federation.’62 These confederal arrangements
adopt rather more collegial institutions than the conventional executive or
parliamentary institutions common to federations. The more developed the
institutions become, the more integrated the confederal polity so that a

156 Golove D (2003) at 1697.
157 Elazar D (1999) at 13.
158 Elazar D (1999) at 14.
159 Elazar D (1999) at 13.
160 Elazar D (1999) at 13.
161 Elazar D (1999) at 14.
162 Elazar D (1999) at 14.
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parliamentary arm would be the last to develop in that it requires a much higher
degree of integration.3 The European Union’s constitutionalisation process
would suggest, therefore, that it is moving to a much higher degree of integration.
The very nature of the confederal solution, therefore, indicates the contemporary
utility of federalism in its broad sense (as a principle concerned with the
combination of self-rule and shared rule) of embracing diversity in unity.

This realisation has potentially enormous consequences in the current
context of globalisation64. It shows that ‘... nations can live together and work
together, that they can solve their differences amicably and, where need be,
through appropriate legal and judicial process. It has demonstrated that the
concept of a Community is not only viable but also capable of growth and
development’.165

Conclusion

The advantages and disadvantages of federalism and confederation as
constitutional models continue to be a dominant theme in contemporary political
and legal discourse, and in contemporary judicial decisions. It will be interesting
to see whether federalism fulfils its promise of being a transformative and
dynamic model which encourages unity and stability while allowing for diversity
and the due recognition of minority rights.

Postscript:

Since the above was written, Iraq’s leaders have signed an interim
constitution with a bill of rights and guarantees of democratic rule, but Shiite
leaders, representing the largest group, have expressed grave reservations,
particularly as to whether the rights given to others will threaten the unity of the
nation. The composition of the leaders who signed the document graphically
demonstrates the diversity of the population with Shiite and Sunni Muslims, ethnic
Kurds, an Assyrian Christian, a Communist, a Turkmen. However, the difficulties
caused by the fact that the change has been prompted by invasion from outside
have also mounted.

163 Elazar D (1999) at 15.
164 Elazar D (1999) at 2.
165 Lasok D (1994) at 5.
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