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Section 18 of the Australian Consumer Law and Environmental Issues

Abstract

The market for ‘green’ products has expanded drastically over recent years in response to increased consumer
concerns about environmental issues. However, such expansion has been accompanied by unsavoury conduct
by some producers and marketers of green products. A number of corporations, for example, have sought to
exploit their environmental and corporate social responsibility credentials to confuse, mislead or even defraud
customers or clients by marketing so-called ‘brown’ (or non-green) products as green products. This practice
has been referred to as ‘greenwashing’ While Australia does not have specific legislation dealing with
misleading environmental claims, it has developed a sophisticated approach to the regulation of misleading or
deceptive conduct through the old s 52 of the Trade Practices Act 1974 (Cth), now s 18 of the Australian
Consumer Law, and its many derivatives in other statutes. This article analyses the extent to which s 18 of the
Australian Consumer Law and its federal statutory equivalents apply to the regulation of greenwashing.
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SECTION 18 OF THE AUSTRALIAN CONSUMER LAW AND
ENVIRONMENTAL ISSUES

MARINA NEHME" & MICHAEL ADAMS™

The market for ‘green’ products has expanded drastically over recent years in
response to increased consumer concerns about environmental issues. However, such
expansion has been accompanied by unsavoury conduct by some producers and
marketers of green products. A number of corporations, for example, have sought to
exploit their environmental and corporate social responsibility credentials to confuse,
mislead or even defraud customers or clients by marketing so-called ‘brown’ (or non-
green) products as green products. This practice has been referred to as
‘greenwashing’. While Australia does not have specific legislation dealing with
misleading environmental claims, it has developed a sophisticated approach to the
regulation of misleading or deceptive conduct through the old s 52 of the Trade
Practices Act 1974 (Cth), now s 18 of the Australian Consumer Law, and its many
derivatives in other statutes. This article analyses the extent to which s 18 of the
Australian Consumer Law and its federal statutory equivalents apply to the
regulation of greenwashing.

I INTRODUCTION

Around the world, consumers and citizens are increasingly concerned about
environmental problems. As a consequence, they are becoming more and more
conscious of the impact their purchasing decisions may have on the environment.!
This has led to a considerable expansion of the ‘green” market over the last few years.
For instance, the Australian market for sustainable products and services surged
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! National Geographic, Greendex 2010: Consumer Choice and the environment—A Worldwide
Tracking Survey (June 2010) <http://images.nationalgeographic.com/wpf/media-live/file/
GS_NGS_Full_Report_Junel0-cb1275498709.pdf>; Amanda Bodger and Melissa Monks,
‘Getting in the Red over Green: The Risks with ‘Green’ Marketing’ (2010) 3(3) Journal of
Sponsorship 284, 284.
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from AU$12 billion in 2007 to AU$21.5 billion in 2010. It has been predicted that, by
the end of 2012, this market will be valued at AU$27 billion.?2

In recent times green marketing has become popular as it may attract
environmentally conscious consumers to buy green products at a premium price.
Green marketing may be defined as the ‘marketers’ attempt to develop strategies
targeting the “environmental consumer”.? Such marketing campaigns have been
used to sway public opinion and to endorse the green credentials of an organisation.
For instance, a number of businesses have been promoting their green credentials for
everything from carbon neutral wines# to green cars,’ green clothing,® and even green
financial services.”

With the expansion of the green market, it is crucial to ensure that green marketing is
properly regulated and monitored. This is especially important as green marketing
may be accompanied by ‘greenwashing’, where a manufacturer or retailer promotes
the green credentials of a product but overstates the benefits to the environment, and
thereby potentially misleads the consumer. To date, no legislation in Australia
specifically regulates this particular area of concern. As a result, a review of the
general laws regulating misleading or deceptive conduct is required to determine the
extent to which these laws currently provide protection to environmentally conscious
consumers.

A review of the law indicates that the last 40 years have seen the development of
common law concepts such as negligence and misrepresentation.® Further, legislative

2 Mobium Group, Green Market—State of Play—Research Project Summary—Australia (May
2011) 4, <www.mobium.com.au>.

3 Stephen McDaniel and David Rylander, ‘Strategic Green Marketing’ (1993) 10(3) Journal of
Consumer Marketing 4, 4.

4 Cullen Margaret River, “The Low Carbon Economy: Cullen Wines’, <http://cullenwines-carbon
neutral.com/>.

5 An Australian Government Initiative, Make a Smarter Choice, <http://www.greenvehicle
guide.gov.au/GVGPublicUl/home.aspx>.

¢ BTCGroup, Promotional Eco Friendly Clothing Provides Advertising on the Move (19 May 2011)
<http://www btcgroup.co.uk/articles/promotional-eco-friendly-clothing-provides-green-
advertising-on-the-move-1594.html>.

7 See UNEP FI North American Taskforce, Green Financial Products and Services: Current State
of Play and Future Opportunities (October 2007) <http://www.unepfi.org/fileadmin/
documents/greenprods_01.pdf >. Further, a number of financial planners provide ethical
investment advice to clients: see, eg, Ethical Investment Services, <http://www.ethical
investments.com.au/>.

8 Donoghue v Stevenson [1932] AC 562; David Ash, ‘“The Diamond Snail’ (2006/2007) Journal of
the NSW Bar Association 84; Derek Chantler, “The Concept of Misrepresentation” (1975-1976)
12 University of Western Australian Law Review 166; Bruce Fedthusen, Economic Negligence:
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provisions dealing with misleading or deceptive conduct have been developed at
both the Federal and State level. For example, the former Trade Practices Act 1974
(Cth)® (TPA) introduced a balance between the civil action of misleading or deceptive
conduct in s 52 and the criminal action of false or misleading representations in s
75AZC. 1" Due to the limitations imposed on federal powers in the Australian
Constitution, each State and Territory had to adopt its own fair trading legislation to
reflect the federal law.1!

The introduction in 2011 of the Australian Consumer Law'? (ACL) brings all consumer
protection law in Australia under the one umbrella. Today, s 18 ACL has replaced s
52 TPA. However, overlapping provisions regarding misleading or deceptive
conduct in the financial services area also exist in the Corporations Act 2001 (Cth)?3
and the Australian Securities and Investments Commission Act 2001 (Cth) (ASIC Act).1

This article examines how s 18 ACL and its federal statutory equivalents deal with
greenwashing. Part II of this article discusses the concept of greenwashing and the
problems it raises. Part III focuses on s 18 ACL and its federal statutory equivalents to
assess whether such provisions are able to regulate greenwashing and prevent it
from occurring. Lastly, Part IV provides a brief overview of the civil and
administrative enforcement powers of the Australian Competition and Consumer
Commission (ACCC) in this area and discusses the strategies the ACCC may employ
to regulate greenwashing.

I  FROM GREEN MARKETING TO GREENWASHING: A COLLISION

The marketing carried out by an organisation was once directed solely at potential
customers, in order to increase sales.!®* However, such an approach is no longer

The Recovery of Pure Economic Loss (Thomson Carswell, 5t ed, 2008); Carolyn Sappideen and
Prue Vines (eds), Fleming’s The Law of Torts (10" ed, Thomson Reuters, 2011) Parts 3 and 5.

°  The Trade Practices Act 1974 (Cth) became the Competition and Consumer Act 2010 (Cth) on 1
January 2011. The structure of the Act was changed as well as its name.

10 Section 75AZC was introduced after the Commonwealth Criminal Code was introduced in
2001. This section has now been replaced by s 151 ACL.

11 For example, s 52 TPA was mirrored in Fair Trading Act 1992 (ACT) s 12; Fair Trading Act
1987 (NSW) s 42; Consumer Affairs and Fair Trading Act 1900 (NT) s 42; Fair Trading Act 1989
(QId) s 38; Fair Trading Act 1987 (SA) s 56; Fair Trading Act 1900 (Tas) s 14; Fair Trading Act
1985 (Vic) s 11; and Fair Trading Act 1987 (WA) s 10.

12 Competition and Consumer Act 2010 (Cth) sch 2, which came into force on 1 January 2011.

13 Corporations Act 2001 (Cth) s 1041H.

4 Australian Securities and Investments Commission Act 2001 (Cth) s 12DA.

15 Stanley Slater and John Naver, ‘Market-Oriented is More than Being Customer-Led’ (1999)
20 Strategic Management Journal 1165, 1165; George Day, ‘“The Capabilities of Market-Driven
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sufficient, as organisations today are expected to focus not only on their customers
but also on stakeholder groups that may hold the corporation accountable for its
actions.’® The view that the concept of marketing must be expanded to cover all
relevant stakeholders'” has been adopted by a number of associations dealing with
marketing around the world. For instance, the American Marketing Association
defines marketing in the following manner: ‘Marketing is the activity, set of
institutions, and processes for creating, communicating, delivering, and exchanging
offerings that have value for customers, clients, partners, and society at large.'’® As a
result of this approach to marketing, notions such as green marketing have become
popular.’” At the same time, it has become increasingly the prevailing view that
corporations should behave in a socially responsible manner.2

A Corporate Social Responsibility and Green Marketing

A number of definitions of corporate social responsibility have been developed over
the years. These have related to different stakeholders and have centred on some or

Organisations’ (1994) 58 Journal of Marketing 37, 37, Tom Connor, ‘Customer-Led and
Market-Oriented: A Matter of Balance’ (1999) 20 Strategic Management Journal 1157.

16 Courtney Brown, Beyond the Bottom Line (Macmillan Publishing, 1979) 20; Bryane Michael,
‘Corporate social responsibility in international development: An overview and critique’
(2003) 10(3) Corporate Social Responsibility and Environmental Management 115.

17 Stephen Vargo and Robert Lusch, ‘Evolving to a New Dominant Logic for Marketing’
(2004) 68 Journal of Marketing 1; Kathryn Kimery and Shelley Rinehart, ‘Markets and
Constituencies: An Alternate View of the Marketing Concepts’ (1998) 43 Journal of Business
Research 117, 123.

18 American Marketing Association, The American Marketing Association releases New Definition
for  Marketing (2008) 1, <http://www.marketingpower.com/AboutAMA/Documents/
American%20Marketing %20Association%20Releases%20New %20Definition%20for%20Ma
rketing.pdf>.

1% McDaniel and Rylander, above n 3, 4.

20 Kathy Babiak and Sylvia Trendafilova, ‘CSR and Environmental Responsibility: Motives
and Pressures to Adopt Green Management Practices” (2011) 18 Corporate Social
Responsibility and Environmental Management 11; Tracy Morgan and Gayle Avery,
‘Corporate Social Responsibility Practices in the Australian Consumer Goods Industry:
Preliminary Findings’ (2008) 3(2) Journal of Diversity Management 9; Peggy Bronn and
Albana Belliu Vrioni, ‘Corporate Social Responsibility and Cause-Related Marketing: An
Overview’ (2001) 20 International Journal of Advertising 207; Isabelle Maignan, OC Ferrell
and Linda Ferrell, ‘A Stakeholder Model for Implementing Social Responsibility in
Marketing’ (2005) 39 European Journal of Marketing 956.
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all of the following five dimensions:*environmental; social; economic; stakeholder
and voluntariness of actions and reporting.

Related concepts such as corporate citizenship?? and corporate social performance?
have additionally been debated since the 1950s.2¢ Highlighting the complexity of the
concept, however, there is no consensus on the definition of corporate social
responsibility.?

Corporate social responsibility may be viewed as involving only corporations’ purely
voluntary acts. For instance, Manne and Wallich defined this term as ‘a condition in
which the corporation is at least in some measure a free agent. To the extent that any
of the foregoing social objectives are imposed on the corporation by law, the
corporation exercises no responsibility when it implements them’.26

Alternatively, corporate social responsibility may be considered to be a business
approach in which an organisation takes into account the manner in which its
activities may impact upon different stakeholders.?” The European Union Green
Paper, for example, defined corporate social responsibility as ‘a concept whereby
companies integrate social and environmental concerns in their business operations

2 Alexander Dahsrud, ‘How Corporate Social Responsibility is Defined: An Analysis of 37
Definitions” (2008) 15(1) Corporate Social Responsibility and Environmental Management 1, 4.

22 Dirk Matten and Andrew Crane, ‘Corporate Citizenship: Toward an Extended Theoretical
Conceptualization” (2005) 30(1) The Academy of Management Review 166; Dirk Matten,
Andrew Crane and Wendy Chapple, ‘Behind the Mask: Revealing the True Face of
Corporate Citizenship” (2003) 45 Journal of Business Ethics 109.

2 Donna Wood, ‘Corporate Social Performance Revisited’ (1991) 16(4) Academy of Management
Review 691; Max Clarkson, ‘A Stakeholder Framework for Analyzing and Evaluating
Corporate Social Performance’ (1995) 20 Academy of Management Review 92.

2 Howard R Bowen, Social Responsibilities of the Businessman (New York University Press,
1953), xi; Archie Carroll, ‘Corporate Social Responsibility: Evolution of a Definition
Construct’ (1999) 38 (3) Business and Society 268, 269; Rob Briggs, ‘Corporate Social
Responsibility and Sustainability’ in Tamara Gillis (ed), The IABC Handbook of
Organizational Communication: A Guide to Internal Communication, Public Relations, Marketing
and Leadership (John Wiley and Sons, 2" ed , 2011) 79, 79-80. However, it is important to
note that the concept of corporate social responsibility had been referred to as early as the
1930s; the publication of Bowen’s book in 1953 led to the start of the modern era of
corporate social responsibility: Archie Carroll, ‘A Three-Dimensional Conceptual Model of
Corporate Performance’ (1979) 4(4) Academy of Management Review 497, 497.

% Briggs, above n 24, 79-80; Corporations and Markets Advisory Committee, The Social
Responsibility of Corporations Report (December 2006) 13.

% Henry G Manne and Henry C Wallich, The Modern Corporation and Social Responsibility
(Washington American Enterprise Institute for Public Policy Research, 1973) 106.

2 Corporations and Markets Advisory Committee, above n 25, 13.
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and in their interaction with their stakeholders on a voluntary basis’.? Similarly, the
World Business Council for Sustainable Development stated that corporate social
responsibility is ‘the continuing commitment by business to contribute to economic
development while improving the quality of life of the workforce and their families
as well as of the community and society at large’.?

In accordance with the last-mentioned interpretation of this notion, to be a socially
responsible corporate entity, a corporation must go beyond the legal and economic
requirements imposed on it. Such a corporation—one that takes into consideration
the needs of its shareholders, suppliers, consumers, their communities and the
planet—may, in fact, not only be motivated by altruism but also self-interest, as the
adoption of such an approach may be advantageous to the corporation. For instance,
it may benefit from being perceived as a socially responsible entity because this
enhances its reputation.3 A good corporate reputation may be viewed as an
‘intangible asset’ and a source of strategic advantage in improving the company’s
long term ability to create value.?! As a consequence, a number of businesses seek to
improve their environmental performance, as there is evidence that suggests that
such a strategy may build a corporation’s reputation and thus improve its financial
performance.® This is especially true as consumers’ interest in green products is on
the rise.

% The European Commission, Promoting a European Framework for Corporate Social
Responsibility, European Union Green Paper (July 2001) 8. This definition was reiterated in
2006: the European Commission, Implementing the Partnership for Growth and Jobs: Making
Europe a Pole of Excellence on Corporate Social Responsibility, <http://eur-lex.europa.eu/LexUri
Serv/LexUriServ.do?uri=CELEX:52006DC0136:EN:HTML>.

2  World Business Council for Sustainable Development, CSR: Meeting Changing Expectations
(1999) 3, <http://www.wbcsd.org/DocRoot/hbdf19Txhmk3kDxBQDWW/CSRmeeting.pdf >.

30 Terry Leap and Misty Loughry, ‘The Stakeholder-Friendly Firm’ (2004) 47(2) Business
Horizons 27; Bronn and Vrioni, above n 20, 209; Gordon Greenley and Gordon Foxall,
‘Multiple Stakeholder Orientation in UK Companies and the Implications for Company
Performance’ (1997) 34 Journal of Management Studies 259; Suresh Kotha, Shibaram Rajgogal
and Violina Rindova, ‘Reputation Building and Performance: An Empiric Analysis of the
Top 50 Pure Internet Firms’ (2001) 19(6) European Management Journal 570.

31 Morgan Miles and Jeffrey Covin, ‘Environmental Marketing: A Source of Reputational,
Competitive and Financial Advantage’ (2000) 23 Journal of Business Ethics 299, 300.
However, this hypothesis has been challenged in the past: see, eg, Caspar Rose and Steen
Thomsen, ‘The Impact of Corporate Reputation on Performance: Some Danish Evidence’
(2004) 22 European Management Journal 201.

32 Joan Magretta, ‘Growth Through Global Sustainability: An Interview with Monsanto’s
CEO, Robert B. Shapiro’ (January-February 1997) Harvard Business Review 78; Sandra
Waddock and Samuel Graves, ‘The Corporate Social Performance-Financial Performance
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In Australia, for instance, the market for green products has expanded by 60%, with
90% of Australians now reporting an interest in environmental issues.3* Similarly, in
the United States of America, a 2007 study by AARP?% Services Inc found that “there
are 40 million “green boomers” in the United States today’, meaning that over half of
the baby boomer generation in the United States is environmentally conscious and
willing to buy green products.? Manufacturers and retailers feeling the pressure to
fulfil their clients’ needs and expectations have, accordingly, promoted the
environmental attributes of their products, to achieve more sales and attract more
clients.?”

The reputation of a corporation is most likely to sway public opinion when the
conduct of the company is communicated to stakeholders. Since advertising
campaigns may impact upon the perceptions held by people in society, a strategy of
green advertising has proved very popular with all industries, even those industries
with a low risk of polluting the environment. For instance, despite their selling
intangible financial products, banks all over the world have been involved in green
marketing. For example, Westpac Bank, one of Australia’s four big banks, advertised
in 2008 that it had changed its car fleet to more environmentally friendly cars.
Advertising this fact boosted Westpac's reputation for being the greenest bank in
Australia.® Similarly, in 2010 Credit Agricole, France’s biggest bank and one of the
world’s largest financial institutions, initiated an advertising campaign highlighting

Link’ (1997) 18(4) Strategic Management Journal 303; Robert Klassen and Curtis McLaughlin,
‘The Impact of Environmental Management on Firm Performance’ (1996) 42(8) Management
Science 1199; Miles and Covin, above n 31, 308.

3 Jennifer Woods, ‘Of Selling the Environment—Buyer Beware? An Evaluation of the
Proposed FTC Green Guides Revisions’ (2008-2009) 21 Loyola Consumer Law Review 75, 75.

% Mobium Group, above n 2.

% AARP was formerly known as the American Association of Retired Persons.

% TFocalyst (from AARP Services Inc and Milward Brown), It’s Good to Be Green: Socially
Conscious Shopping Behaviors Among Boomers (December 2007) <http://www.agingsociety.
org/agingsociety/links/greenboomers.pdf>.

7 John Church, ‘A Market Solution to Green Marketing: Some Lessons from the Economics of
Information’ (1994-1995) 79 Minnesota Law Review 245, 245.

% McDaniel and Rylander, above n 3, 4; Maignan, Ferrell and Ferrell, above n 20, 963.

% Westpac, Westpac’s Commitment to a Better Future (December 2008) Issue 8, 2, <http://www.
westpac.com.au/docs/pdf/aw/pactV8.pdf>.

4 Drew Turney, Special Report: Green Marketing—Playing the Green Card (May 2007) 24,
<http://www flexicar.com.au/modules/uploader/images/uploaded/Playing%20the%20Gree
n%20Card.pdf>.
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its green credentials.#! In these instances green advertising was being relied on to
boost the company’s reputation and attract green consumers. Green marketing has
consequently been deemed by some to be ‘brand management’, as it is considered
that characterising a business as green will attract more clients in the long run.*

B  The Danger of Greenwashing: Good Intentions Gone Bad

While green advertising promotes the ‘green’ image of a business, in certain instances
businesses have abused the notion of green marketing. This has led to the
introduction of the concept of ‘greenwashing’.

1  What Constitutes Greenwashing?

‘Greenwashing’ has become part of our day-to-day vocabulary and in 1990 the Oxford
English Dictionary defined greenwashing to mean ‘the creation or propagation of an
unfounded or misleading environmentalist image’.4

Greenwashing has elsewhere been defined as ‘the advertising of a product as
“environmentally friendly” when some aspect of the product (or its distribution) has,
in fact, deleterious effects on the environment'.* Greenwashing may also be
described as the ‘act of misleading consumers regarding the environmental practices
of a company or the environmental benefits of a product or service’.% In 2007
TerraChoice, an environmental consulting agency based in Canada, identified the
following patterns—which it categorised as the six ‘sins’# of greenwashing—from
misleading environmental claims being made at the time for consumer products in
the North American market:#

e Sin of the Hidden Trade-off: this sin is committed when a product is
marketed as green based on an ‘unreasonably narrow set of attributes

4 Danny Fortson, ‘French Bank Faces Broadside on Greenwash Ads’, Sunday Times (online),
31 January 2010, <http://business.timesonline.co.uk/tol/business/industry_sectors/banking_
and_finance/article7009626.ece>.

2 TIbid 24.

4 Oxford English Dictionary (Online).

#  David Hoch and Robert Franz, ‘Eco-Porn Versus the Constitution: Commercial Speech and
the Regulation of Environmental Advertising’ (1994) 58 Albany Law Review 441, 441.

% TerraChoice Environmental Marketing, The Six Sins of Greenwashing: A Study of
Environmental Claims in North American Consumer Markets (2007) <http://www.terrachoice.
com/files/6_sins.pdf>.

4 The term ‘sin” has been adopted by TerraChoice to refer to different types or categories of
greenwashing.

4 TerraChoice, The Sins of Greenwashing: Home and Family Edition (2010) 10, <http://sinsof
greenwashing.org/>.
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without attention to other important environmental issues’. For instance,
the big banks in Australia have been promoting themselves as being green
because of various initiatives they have taken. For example, in 2009 ANZ
Bank advertised its introduction of green products such as green loans.* In
2010 Greenpeace alleged that the big banks, including ANZ, lent more
than six times the amount of money to coal mining and power stations
than to renewable energy projects—yet this did not stop the banks from
claiming to be promoting green living.* The claimed green perspective is
narrow, as it was focused on a few practices of the bank and did not
necessarily take into account the whole picture.

e Sin of No Proof: this sin is committed when an environmental claim
cannot be proven. The ACCC has stated that a person should not claim
that a particular product or service has certain environmental benefits if
such claims cannot be proven.> For example, in 2007-2008, Goodyear
Tyres claimed that its tyres were ‘revolutionary environmentally-friendly’,
‘designed for minimal environmental impact [and to] reduce carbon
dioxide emissions’. However, there was no evidence to substantiate such
claims.?

e Sin of Vagueness: this sin is committed when an environmental claim is
too broad or ill-defined. For example, products that claim to be “all natural’
may be misleading as there is no clear definition of what this term may
mean. A manufacturer might add 5% natural ingredients to an otherwise
synthetic product and this could allow them to describe the product as
‘natural’.? The Log Cabin syrup, for instance, claims to be ‘all natural” yet

48

49

50

51

52

53

ANZ, ANZ Green Loan, <http://www.anz.com/personal/personal-loans/existing-account-
holder/green-loan/>.

Australian Associated Press, Greenpeace Slams Banks for Greenwashing (11 October 2010)
<http://www .eco-business.com/news/greenpeace-slams-banks-greenwashing/>.

For another example, see Jim McDowall and Clemence Siret, Energy-Saving Batteries— Green
or Greenwash, <http://www .battcon.com/PapersFinal2009/McDowallPaper2009FINAL_2.
pdf>.

ACCC, Green Marketing and the Australian Consumer Law (2011) 5, <http://www.accc.gov.au/
content/index.phtml/itemId/815763>.

ACCC, Enforceable Undertakings: GoodyearTyres Pty Ltd, Document number D08/65865
(25 June 2008).

Mike Kapalko, ‘Avoid the Greenwashing Trap’ (2010) 3(6) Sustainability: The Journal of
Record 317, 318; Catherine Brake, ‘Recognizing and Avoiding Greenwash’ (An Honors
Thesis, Ball State University Muncie, December 2009), 17; Amanda Mahony, 10 Reasons to
Go All Natural <http://www.earthquest.com.au/all-natural.php>.
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has only 4% maple in it.>* A claim to be “all natural’ may therefore mislead
consumers.® The ACCC has similarly observed that it is important to
ensure that a green claim should not be vague or contain ambiguous
wording, as such conduct may be misleading.>

e Sin of Irrelevance: this sin is committed when the environmental claim
that is made is true but is unimportant or irrelevant to consumers. For
example, LG is selling a 48L bar fridge as ‘CFC-free’.>” Such a claim, while
true, is meaningless as CFC products have been banned in Australia since
1996 and all Australian products should be CFC-free.

e Sin of the Lesser of Two Evils: this sin is committed in instances where a
product is advertised as green or organic when the entire product category
‘is of questionable environmental value’.® For example, American Spirit
cigarettes (which are imported into Australia) have been advertised as
‘organic’. These cigarettes are targeted toward green consumers and
attempt to offer reassurances to consumers since the term ‘organic’ implies
some beneficial attributes.® However, while smoking organic cigarettes
may be a more responsible choice for smokers than other types of
cigarettes, they are still a harmful product. Consumers are better off not
smoking.®!

54

55

56

57

58

59

60

61

Lisa Rathke, Sticky Issue: All Natural Syrup Deemed Misleading (9 October 2010) Associated
Press, <http://today.msnbc.msn.com/id/39094698/ns/today-food/t/sticky-issue-all-natural-
syrup-deemed-misleading/>.

See, eg, ACCC, Enforceable Undertaking: Natur-All Pty Ltd, Document number D08/28149
(1 April 2008).

ACCC, Green Marketing and the Australian Consumer Law, above n 51, 5.

LG, Now That’s Refreshing, <http://www .lg.com/au/kitchen-appliances/refrigerators/LG-bar-
refrigerator-GR-051SS.jsp>. CFC stands for chlorofluorocarbons.

Azhar Uddin, Eric Kennedy, Hai Yu and Bogdan Dlugogorski, ‘Process for Conversion of
Surplus Halons, CFCs and Contaminated HFCs Into Fluoroelastomer Precursors’ (Paper
presented atl4th Annual International Halon Options Technical Working Conference
(HOTWC 2004), Albuquerque, New Mexico 2004) 1, <http://fire.nist.gov/bfrlpubs/fire04/
PDEF/f04084.pdf>; Australian Government, Department of Sustainability, Environment,
Water, Pollution and Communities, Montreal Protocol on Substances that Deplete the Ozone
Layer, <http://www .environment.gov.au/atmosphere/ozone/legislation/montp.htmI>.
TerraChoice, The Sins of Greenwashing: Home and Family Edition , above n 47, 4.

Margaret Winstanley, The Tobacco Industry in Australian Society, Michelle Scollo and
Margaret Winstanley (eds) Tobacco in Australia: Facts and Issues (3™ ed, 2008, Melbourne:
Cancer Council of Victoria) [10.7.7], <http://www .tobaccoinaustralia.org.au/>.

See, eg, ACCC, Enforceable Undertaking: Philip Morris (Australia) Ltd, Document number
D05/23079 (10 May 2005).
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e Sin of Fibbing: this sin is committed when a person makes an
environmental claim that is false. For example, LG advertised a false
energy consumption rating for some of its fridges. The ACCC found that
one of the fridges had an energy consumption of 876 kilowatts hours
(kWh) a year when it was advertised as being 738kWh.¢2

e Sin of Worshipping False Labels: this sin is committed when the product
advertising gives the impression of a third party endorsement when no
such endorsement actually exists. For instance, Prime Carbon Pty Ltd
claimed that the National Environmental Registry Pty Ltd, a company
through which Prime Carbon Pty Ltd provides some of its services, was
regulated by the Australian government and had entered into an
arrangement with the Chicago