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Domestic Violence Disclosure Schemes: Effective Law Reform or
Continued Assertion of Patriarchal Power?

Abstract
At the time of writing, the issue of domestic violence is under the spotlight in Australia. In Queensland, the
focus on reducing the incidence of domestic violence has increased since the Taskforce on Domestic and
Family Violence released the ‘Not Now, Not Ever’ report. One of the most recent developments in
Queensland is the Queensland Law Reform Commission’s Review and Report about whether a domestic
violence disclosure scheme (‘DVDS’) should be introduced in Queensland. A DVDS aims to provide
potential victims of domestic violence (and sometimes others) with details of their partners’ or potential
partners’ history of domestic violence. This arguably allows potential victims to make more informed
decisions about the relationship moving forward. DVDSs exist in England and Wales, Scotland and New
Zealand. However, as yet, given their short life span, there have not been comprehensive reviews as to the
impact of such schemes upon victims and perpetrators. Further, although New South Wales is piloting a
DVDS, a full evaluation as to the success or otherwise of the pilot is yet to be completed. As the empirical
evidence about DVDSs is sparse, this article considers analogous schemes targeting sex offenders in Australia,
the US and the UK, to better comprehend and evaluate the effectiveness of such schemes. The article argues
that, given the results related to sex offender registers and associated notification systems, DVDSs will not be
effective in reducing recidivism, nor will recipients of information be likely to take proactive action. Further,
while victims of domestic abuse come from diverse backgrounds, and domestic violence encompasses various
forms of relationships, the majority of victims are women, and most perpetrators are men. Similarly, most
victims of sexual offences are women. This article argues that the use of DVDSs, like sex offender registers,
shifts responsibility for avoiding such abuse from the male perpetrators and society generally onto mostly
female recipients of the disclosed information. This is a continued manifestation of the patriarchal power
underpinning such violence.
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Abstract  

At the time of writing, the issue of domestic violence is under the 
spotlight in Australia. In Queensland, the focus on reducing the 
incidence of domestic violence has increased since the Taskforce on 
Domestic and Family Violence released the ‘Not Now, Not Ever’ 
report. One of the most recent developments in Queensland is the 
Queensland Law Reform Commission’s Review and Report about 
whether a domestic violence disclosure scheme (‘DVDS’) should 
be introduced in Queensland. A DVDS aims to provide potential 
victims of domestic violence (and sometimes others) with details of 
their partners’ or potential partners’ history of domestic violence. 
This arguably allows potential victims to make more informed 
decisions about the relationship moving forward. DVDSs exist in 
England and Wales, Scotland and New Zealand. However, as yet, 
given their short life span, there have not been comprehensive 
reviews as to the impact of such schemes upon victims and 
perpetrators. Further, although New South Wales is piloting a 
DVDS, a full evaluation as to the success or otherwise of the pilot 
is yet to be completed. As the empirical evidence about DVDSs is 
sparse, this article considers analogous schemes targeting sex 
offenders in Australia, the US and the UK, to better comprehend 
and evaluate the effectiveness of such schemes. The article argues 
that, given the results related to sex offender registers and associated 
notification systems, DVDSs will not be effective in reducing 
recidivism, nor will recipients of information be likely to take 
proactive action. Further, while victims of domestic abuse come 
from diverse backgrounds, and domestic violence encompasses 
various forms of relationships, the majority of victims are women, 
and most perpetrators are men. Similarly, most victims of sexual 
offences are women. This article argues that the use of DVDSs, like 
sex offender registers, shifts responsibility for avoiding such abuse 
from the male perpetrators and society generally onto mostly female 
recipients of the disclosed information. This is a continued 
manifestation of the patriarchal power underpinning such violence. 

                                                           
  Assistant Professor, Faculty of Law, Bond University 
  Assistant Professor, Faculty of Law, Bond University 



I  Introduction 

The Queensland Law Reform Commission (‘QLRC’) has recently 
considered and recommended against the introduction of a Domestic 
Violence Disclosure Scheme (‘DVDS’) in its jurisdiction.1 It is not the only 
Australian jurisdiction to have considered the introduction of a DVDS.2 
The South Australian Government announced that it ‘is committed to 
exploring a state-wide DVDS trial’ 3  and New South Wales (‘NSW’) 
introduced a DVDS pilot despite the lack of evidence demonstrating the 
effectiveness of DVDSs.4 

DVDSs are not the only type of offender register to be proposed or 
adopted in Australia. Sex offender registers exist in every Australian state 
and territory (in most of those jurisdictions the focus is upon sex offences 
against children).5 However, it is only in Western Australia that there is 
significant scope for various persons to be notified of a sex offender’s 
history.6  

There are differences between the form of sex offender registers and the 
associated notification (‘SORN’) systems and DVDSs. Nevertheless, some 
important aims are the same. Both look to disclose information so that 
victims/potential victims can take protective measures, and both aim to 
reduce recidivism. Therefore, evidence as to the impact of SORN systems 
might be informative in the consideration of the potential effectiveness of 
DVDSs in these respects. 

Another similarity between DVDSs and SORN systems is the victim 
group. Like victims of domestic violence, victims of sexual violence are 

                                                           
1  Queensland Law Reform Commission, Domestic Violence Disclosure Scheme, Report No 75 

(June 2017); Queensland Law Reform Commission, Review about whether a Domestic 
Violence Disclosure Scheme should be Introduced in Queensland, Consultation Paper, WP 
No 75 (December 2016). 

2  See, eg, Law Reform Commission of Western Australia, Enhancing Family and Domestic 
Violence Laws, Final Report, Project No 104 (2014) (‘Enhancing Family and Domestic 
Violence Laws’); and Victoria, Royal Commission into Family Violence, Report and 
Recommendations (2016); Northern Territory Government, Department of Attorney-General 
and Justice, Report on Consultation: Review of the Domestic and Family Violence Act  (July 
2016); Tasmanian Government, Department of Justice, Family Violence: Strengthening Our 
Legal Responses, Consultation Paper (October 2016). 

3  Attorney General’s Department (SA), Consultation Response: Domestic Violence Discussion 
Paper, Consultation Response (2017) 4.  

4  New South Wales, Parliamentary Debates, Legislative Assembly, 14 October 2015, 4280–2 
(Pru Goward, Minister for Women and Minister for the Prevention of Domestic Violence and 
Sexual Assault). 

5  Crimes (Child Sex Offenders) Act 2005 (ACT); Child Protection (Offenders Registration) Act 
2000 (NSW); Child Protection (Offender Reporting and Registration) Act (NT); Child 
Protection (Offender Reporting) Act 2004 (Qld); Child Sex Offenders Registration Act 2006 
(SA); Community Protection (Offender Reporting) Act 2005 (Tas); Sex Offenders 
Registration Act 2004 (Vic); Community Protection (Offender Reporting) Act 2004 (WA). 
For a summary of each of the acts see Australian Institute of Family Studies, Offender 
Registration Legislation in each Australian state and territory (2013). 

6  Community Protection (Offender Reporting) Act 2004 (WA) Pt 5A. Note also that South 
Australia has some limited options of disclosure where a relevant offender fails to report: see 
Child Sex Offenders Registration Act 2006 (SA) Pt 5B. 



 

largely women.7 The 2012 Australian Bureau of Statistics Personal Safety 
Survey confirms that ‘[w]omen aged 18 years and over were more likely 
than men aged 18 years and over to have experienced sexual assault since 
the age of 15’, the difference in percentages being 17% of women, as 
opposed to 4% of men.8 The Australian National Research Organisation 
for Women’s Safety to Reduce Violence Against Women and Their 
Children, further explains that one in five women and one in 22 men have 
experienced sexual violence, and of those women, over 99% experienced 
sexual assault by a male perpetrator.9 Similarly, women were more likely 
than men to have experienced partner violence, with the difference in 
percentages being 17% of women and 5.3% of men.10  These statistics 
underpin statements such as that made in the National Plan to Reduce 
Violence Against Women and Their Children that ‘at every level of society, 
gender inequalities have a profound influence on violence against women 
and their children.’11 

This article adds to the work done by other scholars as to the 
effectiveness of DVDSs.12 It draws an analogy with SORN systems in 
assessing the potential effectiveness of DVDSs. The introduction of 
DVDSs raises many important issues deserving of dedicated attention, 
such as the impact of DVDSs on privacy and confidentiality, the 
susceptibility of DVDSs to misuse, the potential impact that a DVDS 
would have on the number of Domestic Violence Orders that are contested 

                                                           
7  See, eg, Urbis, Literature Review on Domestic Violence Perpetrators (September 2013) 

<https://www.dss.gov.au/sites/default/files/documents/09_2013/literature_review_on_domes
tic_violence_perpetrators.pdf> 7 [‘f]emales have disproportionately higher rates of 
victimization of physical and sexual violence during their lifetimes. This is particularly the 
case where perpetrators are known to victims, and even more so when perpetrators are in a 
familial relationship with victims.’ 

8  Australian Bureau of Statistics, Demographics of Those who have Experienced Sexual 
Assault  (7 November 2017) <http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4906.0 
Chapter5002012>.  

9  Peta Cox, ‘Violence Against Women in Australia: Additional Analysis of the Australian 
Bureau of Statistics’ (Research Report, ANROWS, 2012) 2–3.  

10  Australian Bureau of Statistics, Experience of Partner Violence (7 November 2017) 
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4906.0Chapter7002012>. 

11  Commonwealth, National Plan to Reduce Violence Against Women and their Children: 
Including the First Three-year Action Plan (Policy Document, Department of Social Services, 
2011) 15 (‘National Plan '). See also VicHealth, ‘Australians’ Attitudes to Violence Against 
Women: Findings from the 2013 National Community Attitudes towards Violence Against 
Women Survey (NCAS)’ (Report, 2014) 34: ‘Taken together, [the large and complex body of 
research on the relationship between violence against women and the inequality in power and 
resources, gender role and gender identities] indicate a strong relationship between the various 
markers of gender inequality and violence against women.’ 

12  Kate Fitz-Gibbon, ‘2015 Churchill Fellowship Report’ (Report, 28 August 2016) 
<https://www.churchilltrust.com.au/media/fellows/Fitz-Gibbon__K_2015_Innovative_legal 
_reponses_to_intimate_homicide.pdf> (‘2015 Churchill Fellowship Report ’); Kate Fitz-
Gibbon and Sandra Walklate, ‘The Efficacy of Clare’s Law in Domestic Violence Law 
Reform in England and Wales’ (2017) 17(3) Criminology and Criminal Justice 284; Jane 
Wangmann, ‘Has he been Violent Before: Domestic Violence Disclosure Scheme’ (2016) 
41(1) Alternative Law Review 230. See also Jane Wangmann, ‘Violent Offenders Registers 
Sound Good, but are a Costly, Unproven Distraction’ The Conversation (online), 8 July 2015 
<https://theconversation.com/violent-offenders-registers-sound-good-but-are-a-costly-
unproven-distraction-44182>. 

https://www.dss.gov.au/sites/default/files/documents/09_2013/literature_review_on_domestic_violence_perpetrators.pdf
https://www.dss.gov.au/sites/default/files/documents/09_2013/literature_review_on_domestic_violence_perpetrators.pdf
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4906.0Chapter5002012
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4906.0Chapter5002012
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4906.0Chapter7002012


(and the resulting burden on the court’s resources and processes), and the 
impact of DVDSs on minority communities. 13  However, this article 
focuses on the mutual aims of DVDSs and SORNs: the reduction of 
recidivism and the provision of information so that victims and potential 
victims are better placed to protect themselves. First, the article outlines 
the features of various forms of DVDSs from relevant jurisdictions 
(notably from England and Wales, and NSW) and discusses the findings as 
to their effectiveness. It then compares the features of SORN systems (from 
Australia — particularly Western Australia, the UK and the USA) to 
determine the important similarities and differences between these and 
DVDSs. It considers the research related to the effectiveness of SORN 
systems in the context of domestic violence. Finally, noting that the 
majority of victims of the types of offences for which these schemes are 
established are women, the article argues that such schemes represent a 
continued assertion of patriarchal power.  

II  Context 

In April 2015, the Council of Australian Governments (‘COAG’) agreed 
to take ‘urgent collective action … collective action … to address [the] 
unacceptable level of violence against women.’14 While questions have 
been posed about the earnestness of such a resolution, 15  states have 
conducted numerous inquiries into this issue in the past decade. These 
inquiries have recognised the prevalence of domestic and family violence 
and examined, inter alia, various regulatory solutions with the aim of 
promoting its reduction.16 All of the reports from those inquiries agree that 
while victims of domestic abuse come from diverse backgrounds, and 
domestic violence encompasses various forms of relationships, domestic 
violence is an ‘inherently gendered crime’ as the majority of victims are 
women and most perpetrators are men.17  

                                                           
13  Thanks to the anonymous reviewer who raised these issues. For discussion of many of these 

issues see, eg, Queensland Law Reform Commission, Domestic Violence Disclosure Scheme, 
above n 1, Ch 6. 

14  Council of Australian Governments, ‘COAG Meeting Communiqué’ (Media Release, 17 
April 2015) <https://www.coag.gov.au/meeting-outcomes/coag-meeting-communiqu% 
C3%A9-17-april-2015>.   

15  Jane Wangmann, ‘Australia’s ‘Urgent’ Action on Family Violence has Fallen Years Behind’, 
The Conversation  (online), 22 April 2015 <http://theconversation.com/australias-urgent-
action-on-family-violence-has-fallen-years-behind-40303>. 

16  Australian Law Reform Commission and New South Wales Law Reform Commission, 
Family Violence: A National Legal Response, Final Report, ALRC Report No 114, NSWLRC 
Report No. 128 (2010) (‘Family Violence’); Standing Committee on Social Issues, New South 
Wales Parliament Legislative Council, Domestic Violence Trends and Issues (2012); Law 
Reform Commission of Western Australia, Enhancing Family and Domestic Violence Laws, 
above n 2; Special Taskforce on Domestic and Family Violence in Queensland, Queensland 
Government, Not Now, Not Ever – Putting an End to Domestic and Family Violence in 
Queensland (2015); Victoria, Royal Commission into Family Violence, above n 2; Social 
Development Committee, Parliament of South Australia, Report into Domestic and Family 
Violence, Report No 39 (2016).  

17  Australian Law Reform Commission and New South Wales Law Reform Commission, 
Family Violence, above n 16, 51; Standing Committee on Social Issues, above n 16, xxi; Law 
Reform Commission of Western Australia, Enhancing Family and Domestic Violence Laws, 

http://theconversation.com/australias-urgent-action-on-family-violence-has-fallen-years-behind-40303
http://theconversation.com/australias-urgent-action-on-family-violence-has-fallen-years-behind-40303


 

Most of the reports agree that preventative measures are necessary to 
reduce the incidence of domestic violence.18 The Australian National Plan 
to Reduce Violence against Women and their Children focused strongly on 
the need for prevention. 19  The abovementioned state inquiries include 
regulatory recommendations aimed at primary prevention (such as 
community-wide educational programs) and tertiary prevention initiatives 
(such as the strengthening of the domestic violence protection order 
scheme — specifically to improve police enforcement but, also, to permit 
nationwide recognition). The disclosure or sharing of information about 
domestic violence history can be considered in the context of prevention.  

There are two types of information sharing or disclosure options:  

1. sharing of information about protection orders between agencies, 
particularly between police, courts and other government 
departments; and  

2. disclosure of criminal/domestic violence history of alleged 
perpetrators to partners/potential partners or, in some instances, to 
other community members. 

Each of the inquiries mentioned consider the first form of disclosure to 
be an important and potentially effective preventative measure. 20 
Information sharing can assist in identifying gaps in service provision and 
help support vulnerable victims by providing timely responses.21  

There is less agreement as to the value of the second form of disclosure 
— often referred to as a DVDS or a domestic violence register. A DVDS 
aims to provide potential victims of domestic violence (or other interested 

                                                           
above n 2, 11; Law Reform Commission of Western Australia, Enhancing Family and 
Domestic Violence Laws, Discussion Paper, Project No 104 (2013) 11; Special Taskforce on 
Domestic and Family Violence in Queensland, above n 16, 72; Royal Commission into Family 
Violence, above n 2, 17; Social Development Committee, above n 16, 33. Although we 
recognize there is some disagreement about preferred terminology (that is, whether reference 
should be made to family violence, domestic violence, intimate partner violence or violence 
against women) we have used the phrase domestic violence throughout to refer to violence in 
an intimate partner or familial situation. Further, we recognize the feminist argument against 
the use of the term victim and the preference for the term survivor. However, we opt for the 
term victim in this work. 

18  See, eg, the Royal Commission into Family Violence, above n 2, 11 (‘[T]he existing focus on 
crisis response and justice system mechanisms must be matched by a similar focus on, and 
investment in, prevention, early intervention and recovery’), ch 36; Special Taskforce on 
Domestic and Family Violence in Queensland, above n 16, 21 (recommendation 15); Standing 
Committee on Social Issues, above n 16, ch 5, xvii (‘[w]e urge the Government to pursue 
reforms across the policing, court and service systems, matched with a much greater focus on 
prevention and early intervention.’) 

19  National Plan, above n 11, 10.  
20  See, eg, Royal Commission into Family Violence, above n 2, ch 7; Special Taskforce on 

Domestic and Family Violence in Queensland, above n 16, 230–3 (recommendations 78, 79); 
Standing Committee on Social Issues, above n 16, 78 (recommendations 15–16); Australian 
Law Reform Commission and New South Wales Law Reform Commission, Family Violence, 
above n 16, ch 30. See also Annabel Taylor, Nada Ibrahim, Shellee Wakefield and Katrina 
Finn, ‘Domestic and Family Violence Protection Orders in Australia: An Investigation of 
Information Sharing and Enforcement: State of Knowledge Paper’ (Research Report, 
ANROWS, 2015). 

21  Taylor et al, above n 20, 41.  



parties) with details of a relevant person’s history of domestic violence. 
This arguably allows the potential victim to make more informed decisions 
about any relationship, the nature of that relationship, and ways they might 
make informed decisions to take protective measures moving forward. 
New South Wales implemented a pilot scheme in early 2016. 22  The 
Western Australian Law Reform Commission and the Victoria Royal 
Commission into Family Violence recommended against the introduction 
of such a scheme. 23  The Queensland Law Reform Commission 
subsequently reviewed and reported on the introduction of such a scheme 
in Queensland, and recommended against doing so.24 The Government of 
South Australia released a discussion paper in 2016 seeking feedback about 
the introduction of a DVDS,25 and announced that it was committed to 
exploring a DVDS.26  

The justification for refusing to support a DVDS in Western Australia, 
Victoria and Queensland related to the lack of evidence of the effectiveness 
of such a scheme.27 DVDSs exist in England and Wales, Scotland and New 
Zealand. 28  However, given their short life span, there have been no 
comprehensive reviews as to the impact of such schemes upon victims and 
perpetrators.29 Further, although NSW is piloting a DVDS, a full evaluation 
as to the success or otherwise of the pilot is still forthcoming.30  

Scholars have also highlighted the lack of evidence about the 
effectiveness of DVDSs. For example, in 2015 Fitz-Gibbon examined 
innovative legal responses to intimate homicide in the United Kingdom 
(‘UK’), United States of America (‘USA’) and Canada.31 She reported that 

                                                           
22  New South Wales, Parliamentary Debates, above n 4  
23  Law Reform Commission of Western Australia, above n 2, 180; Royal Commission into 

Family Violence, above n 2, 145. 
24  Queensland Law Reform Commission, Domestic Violence Disclosure Scheme, above n 1.  
25  Attorney General’s Department (SA), Domestic Violence, Discussion Paper (2016) 51. 
26  South Australia Attorney General’s Department (SA), above n 3.  
27  Law Reform Commission of Western Australia, above n 2, 179; Royal Commission into 

Family Violence, above n 2, 145, Queensland Law Reform Commission, Review about 
whether a Domestic Violence Disclosure Scheme should be Introduced in Queensland, above 
n 1 [7.40]. 

28  Queensland Law Reform Commission, Review about whether a Domestic Violence 
Disclosure Scheme should be Introduced in Queensland, above n 1, 33. There is also a 
privately-run National Domestic Violence Registry in the US, which allows anyone to search 
online, see: National Domestic Violence Registry, (US) 2015 
<http://www.domesticviolencedatabase.net.> This registry is a privately-run enterprise. It is a 
national database which details individuals who have been convicted of domestic violence. 
The National Domestic Violence Registry carries the motto ‘Our Knowledge Helps Save 
Lives’ and appears to exist to allow persons to look for their partner on the register. The 
website advertises that it is easy to add offenders to their registry, requiring that their name, 
the offence they have been convicted of, their personal details (height, weight, eye colour and 
hair colour) and their date of birth be provided, although email submissions are accepted. It is 
clear from the homepage that any persons listed on the register must have been convicted of 
an offence in a court of law, and it also clarifies that not all offenders are contained within the 
list. There are no state-run domestic violence registries in America. 

29  Queensland Law Reform Commission, above n 28, 35, 41, 42; see also Queensland Law 
Reform Commission, Domestic Violence Disclosure Scheme, above n 1 [5.11]. 

30  Queensland Law Reform Commission, Review about whether a Domestic Violence 
Disclosure Scheme should be Introduced in Queensland, above n 1, 49. 

31  Fitz-Gibbon, 2015 Churchill Fellowship Report, above n 12. 

http://www.domesticviolencedatabase.net/


 

‘[t]here is an urgent need for research to critically examine and document 
the impact of [DVDSs] from a system and victim perspective.’ 32  She 
opposed the introduction of DVDSs in Australian states and territories.33 
In an article with Walklate, she argued that the English DVDS (‘Clare’s 
Law’) would not have been effective had it existed in the case of its 
namesake.34 Wangmann has also expressed opposition to the rollout of 
DVDSs given the lack of ‘evidence that indicates they enhance women’s 
safety.’35  

III  DVDSs and their Effectiveness 

The DVDSs that exist in England and Wales and the DVDS in NSW are 
not identical and there is limited empirical information available as to their 
effectiveness. This part outlines the details of those DVDSs and canvasses 
the limited available research. 

A  Clare’s Law (England and Wales’ DVDS) 

A DVDS was piloted in 2012,36 as a response to the murder of Clare Wood. 
Her killer was her former partner, who had prior convictions for the 
harassment and assault of his former partners, and who had served two 
prison terms for these offences. The national attention the case garnered, 
together with a campaign led by the victim’s father, eventually resulted in 
the introduction of a DVDS scheme known as ‘Clare’s Law’. 37  This 
disclosure scheme, which was implemented across England and Wales 
from March 2014, allows police to disclose certain information under the 
‘police’s common law power to disclose information where it is necessary 
to prevent crime’.38 However, disclosure is subject to the Human Rights 
Act 1998 (UK) c 42 and the Data Protection Act 1998 (UK) c 29.39 The 
scheme is comprised of two functions labelled the ‘Right to Ask’ and the 
‘Right to Know’.  

The ‘Right to Ask’ function enables members of the public (whether a 
partner or a third party) to ask police about a previous history of domestic 
violence or violent acts. Under Clare’s Law, when a request for disclosure 
is made, after initial police vetting, a multi-agency panel of police, 
probation officers, and other agency personnel thoroughly check the 

                                                           
32  Ibid 51. 
33  Ibid 54 (recommendation 18). 
34  Fitz-Gibbon and Walklate, ‘The Efficacy of Clare’s Law in Domestic Violence Law Reform 

in England and Wales’, above n 12, 290–1.  
35  Wangmann, ‘Has he been Violent Before: Domestic Violence Disclosure Scheme’, above n 

12, 234; see also Wangmann, ‘Violent Offenders Registers Sound Good, but are a Costly, 
Unproven Distraction’, above n 12. 

36  For fourteen months, from July 2012 to September 2013.  
37  Home Office, ‘Clare’s Law to Become a National Scheme’ (Media Release, 25 November 

2013) <https://www.gov.uk/government/news/clares-law-to-become-a-national-scheme>.  
38  Home Office, ‘Domestic Violence Disclosure Scheme (DVDS) Guidance’ (December 2016) 

4 <https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/575361/ 
DVDS_guidance_FINAL_v3.pdf>.  

39  Ibid 4. 

https://www.gov.uk/government/news/clares-law-to-become-a-national-scheme
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/575361/DVDS_guidance_FINAL_v3.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/575361/DVDS_guidance_FINAL_v3.pdf


request, to ensure that disclosure is only made where it is proportionate and 
necessary to protect the partner from being the victim of a crime.40 Where 
a third party makes an application for disclosure, it may be made to that 
person. However, it will usually be made to the partner or it can be made 
to another person assessed as being in the best place to safeguard the 
partner.41 When disclosure is approved, trained police officers and advisers 
provide support to the victims as they receive and react to such 
information.42  The types of information that may be disclosed include 
details of previous convictions (other than spent convictions), or other 
information that gives rise to concern regarding the potential risk of 
domestic abuse (this may include allegations, arrests or charges).43 

The ‘Right to Know’ function allows police the discretion to proactively 
disclose information in prescribed circumstances. As with the ‘Right to 
Ask’ function, the decision to disclose will be based on the assessment that 
it would be ‘lawful, proportionate and necessary’ to do so.44 Under this 
function, a person may receive disclosure because the police receive 
information which they consider puts someone they know at risk of 
domestic abuse, and they deem that person to be best placed to protect the 
potential victim.45  

Clare’s Law is not, therefore, a public register, and there are strict 
confidentiality rules attached to any disclosures made.46 The information, 
while being kept confidential, is to be used to keep the potential victim and 
their family safe; to learn about, and access, available support; and to ask 
for advice on how to stay safe.47  

B  The New South Wales DVDS 

The NSW DVDS was the subject of a Discussion Paper released in May 
2015, which resulted in a Consultation Report.48 Some submissions made 
in response to the Discussion Paper raised, inter alia, the following 
concerns: 

                                                           
40  Ibid 8–19. The requirement of necessity and proportionality comes from the limits imposed 

by the Human Rights Act 1998 (UK) c 42, which incorporates the Convention for the 
Protection on Human Rights and Fundamental Freedoms, opened for signature 4 November 
1950, 213 UNTS 221 (entered into force 3 September 1953) art 8. Further, decisions to 
disclose must comply with the Data Protection Act 1998 (UK) — see specifically s 4, 29 and 
sch 1.  

41 Home Office, ‘Domestic Violence Disclosure Scheme (DVDS) Guidance’, above n 38, 8. 
42  Ibid 20.  
43  See ibid 6 and 26, Annex B for a non-exhaustive list of offences where convictions and/or 

allegations may be disclosed. 
44  As stated above, n 40, the requirement of necessity and proportionality comes from the limits 

imposed by the Human Rights Act 1998 (UK) c 42. 
45  Home Office, ‘Domestic Violence Disclosure Scheme (DVDS) Guidance’, above n 38, 20. 
46  Ibid 20–21. 
47  Ibid 50, Annex I. 
48 NSW Government, NSW Domestic Violence Disclosure Scheme, Discussion Paper (2015); 

NSW Government, NSW Domestic Violence Disclosure Scheme, Consultation Report (2015), 
<https://www.women.nsw.gov.au/__data/assets/file/0010/335386/Abridged-DVDS-
Consultation-Summary-FINAL.pdf>. 



 

• that there was scant evidence supporting the success of Clare’s Law; 

• that any information disclosed may not outweigh the emotional 
attachment that persons have to their partners, despite risks to their 
safety; and, similarly 

• that it is risky to assume that disclosure will lead to action and 
‘places the responsibility and pressure on a potential victim’.49 

Regardless of these concerns, the Report concluded that the 
submissions received indicated ‘broad support for the introduction of a 
pilot DVDS in NSW.’50 The two-year pilot was rolled out in 2016.51 Four 
NSW area command centres are involved in the pilot: Oxley, Shoalhaven, 
St George and Sutherland.52 To allow for disclosure under the NSW DVDS, 
the Privacy Commissioner has made directions in accordance with the 
Privacy and Personal Information Act 1998 (NSW) s 41 and the Health 
Records and Information Privacy Act 2002 (NSW) s 62.53 

A NSW Government information sheet that contains an overview of the 
scheme begins by clarifying that the DVDS is not a register, but rather a 
tool for persons to seek information about offending history. 54  Both 
‘primary persons’ and ‘third parties’ may apply for disclosure, the 
requirement being that a primary person is in, or has been in, an intimate 
relationship with the ‘subject’. For a third party to be eligible to apply for 
disclosure they must be someone who holds concerns for the ‘primary 
person’. Additionally, the ‘primary person’ must reside in one of the four 
pilot locations. The definition of ‘intimate relationship’ is taken from the 
Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 5, and 
includes relationships where people are or have been ‘married or in a de 
facto relationship, or where a person has had an intimate personal 
relationship with another person, whether or not that relationship was of a 
sexual nature’. 55  The process to be followed is also outlined in the 
information sheet.56 The NSW Police will receive and review applications 
for disclosure, and perform criminal history checks to determine whether 
disclosure is required.  

In terms of what will be disclosed under this scheme, police will 
disclose any ‘relevant offence’ in the criminal history of the subject, 
together with the date of the conviction. The fact sheet then reveals that a 
‘relevant offence’ is an offence of personal violence committed in a 
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domestic relationship — drawn from the Crimes (Domestic and Personal 
Violence) Act 2007 (NSW) s 11. There is also scope for disclosure of other 
personal violence offences committed outside a domestic relationship if 
they are sexual offences, child abuse offences or murder. Any breaches of 
Apprehended Domestic Violence Orders will also be disclosed.57 However, 
there are some offences that will not be disclosed under this scheme, 
including offences from jurisdictions outside of NSW, offences where no 
conviction is recorded, spent convictions and any other offence that is not 
a relevant offence. Existing Apprehended Domestic Violence Orders will 
also not be disclosed. This is an important feature of the pilot scheme, 
which must be openly communicated to any applicant, as is the caution that 
many instances of domestic violence are never reported, and therefore 
never heard in court. This is essential information as the purpose of the 
DVDS is to protect potential victims, and any person who feels concerned 
enough to make an application for disclosure needs to be fully aware that 
simply because nothing is disclosed about the subject of their application 
does not mean they are safe from harm.58 The type of information that can 
be disclosed under the NSW DVDS is much narrower than the information 
that can be disclosed under Clare’s Law.59 For example, under Clare’s Law 
any information that reveals a risk of harm to the potential victim may be 
disclosed, including failed prosecutions, allegations and evidence of non-
criminal behaviour.60 Nevertheless the additional threshold of ‘pressing 
need’ for disclosure required in the DVDS in England and Wales does not 
apply in NSW, perhaps highlighting that neither system is without flaws. 

Where there is information to disclose, the disclosure will be made in 
person, to the ‘primary person’, at either the police station or another 
agreed safe place. The scheme requires, similarly to Clare’s Law, that 
expert domestic and family violence support persons are present, so that 
the ‘primary person’ will have services on hand to assist with 
understanding the disclosure, and preparing for subsequent action (where 
necessary). 

C  The Effectiveness of DVDSs 

The pilot of Clare’s Law was subject to limited evaluation, as has been the 
national rollout. 61  Early indications are that disclosure rates were not 
especially high during the pilot scheme, primarily because the risk of harm 
was assessed as insufficient (i.e. the need was assessed as not pressing) to 
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justify disclosure.62 The rate of disclosure outlined in the pilot report was 
29% while it was approximately 40% in the 12-month evaluation report 
after the national rollout. However, the pilot assessment report did 
articulate that  

[t]he majority of respondents who had received disclosures stated that the 
information the police had given them had helped them to make more informed 
choices about their relationship. As a result of the information disclosed, 
respondents stated they would be more likely to keep a closer look out for signs 
of domestic abuse in their relationship and seek support from family and friends. 
A small number of respondents reported that they were likely to seek support 
from support services following the disclosure.63  

This statement is of limited value, as the sample of respondents was 
small and may not be representative.64 Regardless, feedback from police 
and partner agencies was largely positive.65 There is no further evidence 
available as to whether disclosures impact upon recidivism or whether 
potential victims actually took action to remove themselves from danger. 

An information sheet prepared by the NSW Government indicates that 
‘a professional consulting firm, has been engaged to review and evaluate 
the NSW Scheme over the pilot period …  including impacts and outcomes 
for people applying for and receiving disclosures.’66 However, there is no 
indication that the consulting firm will assess the impact of the DVDS 
scheme on recidivism and, given the short time-frame of the evaluation, 
this is unsurprising.67 

Although the results of any formal evaluation of the NSW DVDS have 
not been published, the Queensland Law Reform Commission reported that, 
from April to September 2016, 34 applications had been received, with 15 
resulting in disclosure.68 This is similar to the 40% disclosure rate reported 
in England and Wales. However, one of the main reasons for the lack of 
disclosure in England and Wales, relating to not meeting the threshold risk 
for disclosure, differs from the reasons for lack of disclosure in NSW. The 
QLRC indicates that circumstances that impacted on the lack of disclosure 
under the NSW DVDS included: ‘There were no relevant convictions to 
disclose; a victim may choose to not hear a disclosure requested by a third 
party; or a victim may change their mind after making an application.’69  

The DVDS in the UK is both proactive (under the Right to Know 
provision) and reactive (in that applications can be made for disclosure). 
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The NSW scheme is purely reactive, however. Like Clare’s Law, a 
potential victim may be provided with information under the NSW DVDS 
where someone else has taken the initiative to apply for disclosure. As such, 
it is not solely up to the potential victim to apply. Both jurisdictions provide 
for limited disclosure (both in terms of what can be disclosed and to whom.) 
Both jurisdictions also provide support in the receipt of disclosure and there 
is some indication from the research on Clare’s Law that supports the 
assertion that victims would be more vigilant following disclosure. 
However, the fact that victims in NSW chose not to hear disclosure or 
withdrew their application indicates that behavioural change is unlikely.  

There is much more research that needs to be done to determine the 
effectiveness of DVDSs. Agan states that ‘understanding whether sex 
offender registries work is potentially important because they serve as a 
precedent for other types of registries.’ 70  Indeed, the effectiveness of 
SORN systems may be indicative of the potential effectiveness of DVDSs 
in relation to the impact of registers on recidivism and whether potential 
victims are likely to take proactive action. As such, SORN systems are 
considered here. 

IV  SORN Systems and their Effectiveness 

The SORN systems that are compared in this article — those in Australia 
(particularly Western Australia), the UK and the USA — differ in 
important respects. This Part explains those SORN systems and the 
research related to their effectiveness.  

A  Megan’s Law (the US SORN system) 

In the US, under ‘Megan’s Law’, police are required to release information 
about registered sex offenders to the public, making the register more 
relevant to the ordinary person in the community than DVDSs, which 
restrict disclosed information presumptively to primary persons (i.e. 
intimate partners) upon application. The form of disclosure under Megan’s 
Law has been termed proactive,71 or general.72 The US SORN systems 
were federalised in 1994 with the enactment of the Jacob Wetterling 
Crimes Against Children and Sexually Violent Offender Registration Act 
1994, which mandated all states collect and maintain similar forms of data 
so that the information contained in these registries could be shared 
nationwide.73 Offenders ‘who were convicted of various criminal offences 
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against children, or “sexually violent offences” against children or adults 
[were required] to register their address with a state law enforcement 
agency.’74 While this demonstrated the efforts of the legislature to respond 
to the campaign for better protection from recidivists, it was not until 1996 
that community notification was incorporated into the legislation. This 
followed a case involving seven-year-old Megan Kanka, who was raped 
and murdered by a twice-convicted sex offender living locally.75 

Various amendments to the original Act refined and developed the law, 
and by the year 2000 all American states had SORN laws, although there 
are considerable variations among the respective state schemes.76 These 
variations have resulted in some offenders being subjected to more extreme 
consequences than others. The notification requirements range from 
community notifications being made at public meetings to directions by a 
Judge to a convicted offender to affix a sign to his house declaring ‘Danger, 
registered sex offender lives here’. 77  Later, changes in the federal 
registration laws required ‘states to make information about registrable 
offenders readily accessible to the public via an internet site.’78 

B  Sarah’s Law (the UK’s SORN System)  

A sex offender registry was legislated for in the Sex Offenders Act 1997 
(UK). This scheme required offenders to report their name and address to 
police if they were convicted of a listed sexual offence, including adult-
victim offences.79 The Act’s purpose was directed towards the monitoring 
of sex offenders by police and other interested agencies. There was no 
provision made for community notification or public access to these 
registers. 80  Reluctance regarding the publication of such registers was 
noted in the 1996 consultation papers, where concerns raised the possibility 
of harassment of offenders, victim identification or offender networking.81 
The Scheme has subsequently been broadened to require regular reporting 
and encompass a greater number of offences.82 

However, while the information contained in the register is not 
available for public consumption, there is also a Child Sex Offender 
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Disclosure Scheme operating across England and Wales, which allows 
third parties to formally ask the police whether someone (who has contact 
with a child or children) has a record for child sexual offences.83 This type 
of scheme involves reactive or limited disclosure.84 The disclosure scheme, 
known as ‘Sarah’s Law’, was enacted in 2008 as a pilot, in response to the 
abduction and murder of an eight-year-old child. The offender was a man 
who had previously served time in prison for sexual offences and child 
abduction.85 The disclosure scheme was developed after consideration of 
‘Megan’s Law’, but differs substantially in that disclosure is controlled and 
information is only disclosed to the person (or persons) whom the Multi-
Agency Public Protection Authorities believe need(s) to know, and this 
person(s) may not be the applicant(s). By April 2011, ‘Sarah’s Law’ was in 
effect across all 43 police forces in England and Wales. 

Disclosure follows a comprehensive process. There is a presumption of 
disclosure where the authority has reasonable cause to believe that the child 
sex offender poses a risk of causing serious harm to any child or children 
and disclosure to the member of the public is necessary to protect the child 
or children.86 Not all applications are approved. An evaluation of the pilot 
program revealed that take-up was less than expected (only seven per cent 
of the applications resulted in disclosure) and the scheme was not unduly 
onerous for the police to maintain.87 A small number of applicants (43) 
were interviewed and on the whole they thought ‘the pilot contributed to 
general levels of alertness about risks to, and protection of, children.’88 
More recently, the National Society for the Prevention of Cruelty to 
Children obtained data as to the use of Sarah’s Law between 2011 and 2014. 
It reported that one in six applications made under the scheme were 
successful and that the disclosure numbers varied significantly between 
locations, with some police services making disclosures at a rate as low as 
one per cent while others disclosed information in approximately one third 
of applications.89   
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C  Australian SORN Systems (in particular the Western 
Australian System)  

Each Australian state and territory has a register that requires the details of 
particular sex offenders (mostly those that have committed offences against 
children) to be registered. 90  Registered offenders have reporting 
requirements to keep police informed of their whereabouts, with the aim of 
reducing ‘the likelihood of reoffending and facilitating the investigation of 
future offences they may commit.’91 The police, or their agents, register 
and, usually at the discretion of the police commissioner, can share 
information about registered persons. 92  The Australian National Child 
Offender Register provides a service that alerts law enforcement agents to 
the movement of registered offenders across jurisdictions.93  

Western Australia is the first Australian state to embrace a community 
notification system, having passed legislation in 2012 that allows for the 
disclosure of information to certain members of the public in certain 
situations. It has been reported that a national public register has been 
discussed and rejected by COAG.94 Bills for public registers have also been 
introduced but have not been passed in numerous other Australian 
jurisdictions.95 Currently, Western Australia remains alone in providing for 
public notification. 

The Western Australian scheme has a three-tiered approach to 
disclosure. If a reportable offender goes missing (because, for example, 
they fail to comply with their reporting obligations) Tier 1 publication 
applies. Under this tier, a reportable offender’s photograph and personal 
details can be published on the community protection website.96 This is 
more akin to the proactive, general disclosure available in the USA. Tier 2 
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publication allows for photographs and the locality of dangerous sexual 
offenders and serious repeat reportable offenders — and other persons 
whose details have been authorised for publication by the Minister for 
Police because they have been convicted of an offence punishable by 
imprisonment for five years or more, and concern is held that they pose a 
risk to the lives or sexual safety of one or more persons or persons generally 
— to be accessed by applicants who reside in the locality of the offenders.97 
While this tier is proactive, it is limited in terms of accessibility. Tier 3 
publication can occur when a parent or guardian applies to the 
Commissioner of Police for information about whether a person of interest, 
who has regular unsupervised contact with their child, is a reportable 
offender. The Commissioner has a discretion whether to disclose.98 The 
third tier is more akin to the limited, reactive disclosure available in the 
United Kingdom.  

V  Effectiveness of SORN Systems 

SORN systems have been much debated since their inception. Those in 
favour of opening sex-offender registers to the public argue that all 
community members should be aware if a convicted sex offender has 
moved into their neighbourhood. It is suggested that promoting such 
awareness will increase vigilance and reduce the risk of reoffending.99 
Opponents claim that such a register thwarts the very nature of our justice 
system and does not have any tangible impact on rates of offending.100 
They suggest that once an offender has served their punishment they should 
be entitled to move forward with their life and not be followed by their 
prior mistakes. 101  Further, being named on such a register can impact 
negatively upon reintegration and the possibility of rehabilitation, 
including by impeding housing and employment prospects, and through 
increasing the risk of vigilante action.102  
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This article focuses on the impact of SORN systems upon recidivism 
and change in victim behaviour. It considers how the results of the research 
for SORN systems may apply to DVDSs. 

VI  Recidivism 

Overall, the evidence in Australia, the UK and the USA indicates that 
SORN systems have no demonstrable effect on reoffending.103 However, 
there are some inconsistent findings in the literature. For example, on the 
issue of registration only, Prescott and Rockoff have found that ‘actual 
registration of released sex offenders is associated with a significant 
decrease in crime.’104 They suggest that the reason is due to the increased 
monitoring by law enforcement officers and, consequently, increased 
potential for punishment if they reoffend.105 Registration, they find, has a 
greater downward impact upon the rate of offending against those known 
to the offender, but there is no impact on the number of offences committed 
against strangers. While they indicate that there is some specific deterrence 
impact of registration, there is no evidence of general deterrence (that is, 
there is no evidence that non-registered people are deterred from 
committing sex offences).106 This appears to be the only study from the 
USA that differentiates registration from notification.107  

Australian research to date is limited to the perceptions of police 
officers as to the value of sex offender registries.108 Powell et al found, after 
interviewing 24 police officers across Australia, that all police thought that 
‘although it is unrealistic to expect a registry to eliminate all offending from 
convicted offenders, having a register was better (in terms of contributing 
to public safety) than having no registry at all.’109 However, these views 
were based on anecdotal evidence. And views differed between officers in 
the same jurisdictions, who had access to the same recidivism data.  

Of the studies regarding notification it is important to differentiate 
between the results of the USA studies of the proactive, general, disclosure 
systems and those in Western Australia and the UK, which are much more 
reactive in nature. This is because the unlimited public availability of 
identification details may causally impact on recidivism (and general 
deterrence) in different ways to the systems that restrict access to 
information to particular persons.  
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Specifically, one of the biggest concerns about proactive disclosure is 
that it will impede an offender’s integration into the community.110 This is 
because it has been shown to create physical obstacles to reintegration, in 
that it may impact on housing and employment prospects and may result in 
a loss of social supports.111 The Australian police involved in one of the 
only studies of Australian registers were overwhelmingly opposed to a 
public register on the basis that, inter alia, being ‘ostracised and denied 
social support was perceived to increase pressure and risk of re-
offending.’112 A more restricted disclosure system (such as that in the UK 
and Tier 3 — and even potentially Tier 2 in Western Australia) may be less 
likely to have such an impact. Certainly, UK research has been cited as 
supporting the view that ‘limited disclosure of information to members of 
the public has fewer negative consequences than blanket disclosure.’113 
But that research had a significant flaw in that those who were interviewed 
had not been subjected to disclosure.114 As Vess et al stated,   

[w]hile it appears reasonable to assume that many of the negative outcomes 
reported for offenders and their families that result from public awareness of 
their offending are avoided by laws that restrict access to this information, the 
effects of registration on sex offenders in Australia are essentially unknown at 
this time. However, the limited empirical evidence from the US indicates that 
community notifications are not particularly effective in reducing sexual 
reoffending.115 

In the USA, some studies provide support for the assertion that 
notification laws reduce sexual reoffending.116 Those studies specifically 
considered offenders with the highest risk classification, ‘who were 
subjected to the most extensive notification.’117  

The majority of American research, however, indicates that SORN 
systems do not reduce offending, and some find a correlation with an 
increase in recidivism.118 In New Jersey, a report was released in 2008 
about research that was designed to examine the effect of ‘Megan’s Law’ 
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on the overall rate of sexual offending, its specific deterrent effect on re-
offending, and the costs associated with implementing and maintaining 
these registers in that state.119 The results of this study showed, inter alia, 
that Megan’s Law had no demonstrable effect on sexual re-offending, and 
no effect on reducing the number of victims of sexual offences.120 Another 
study in that state established no discernible differences in rates of 
recidivism pre- and post- the introduction of its SORN system, concluding 
that the ‘SORN is not likely an effective deterrent for sex offender 
recidivism’.121 A study in Iowa also found that sex offender registry and 
notification laws did not reduce ‘the rate of sex offender recidivism.’122  On 
a broader scale, Prescott and Rockoff examined data from 15 states in their 
research, which found an increase in recidivism following the introduction 
of community notification laws.123 Further, Drake and Aos,124 and Socia 
and Stamatel,125  conducted meta-analyses, and found that sex offender 
registration and community notification laws had no impact on reoffending 
rates. From their research, Tewksbury, Jennings and Zgoba note that 
recidivism is linked to whether an offender is in a high-risk category and 
suggest that regulatory policy should target the risk factors of those 
offenders, rather than applying a SORN system universally.126  

Australian research that involved interviewing 21 police officers 
involved in administering the community notification system in Western 
Australia reveals a similar sentiment among respondents. That is, few 
thought that the scheme would be an effective deterrent. Further, 
respondents recognised that differences in offender characteristics would 
impact on the deterrent effect. That is, the scheme would not ‘deter 
opportunistic offenders [and those] living itinerant lifestyles’.127  

Care must be taken in applying the recidivism research related to sex 
offenders under SORN systems to domestic violence perpetrators whose 
history may be disclosed under a DVDS. While there are similarities 
between the SORN systems and DVDSs, in that largely the victims of the 
offences related to these systems (sex offences and domestic violence) are 
women, and that both these types of offences often go unreported, there are 
important differences. Notably, for present purposes, rates of recidivism 
differ. The rate of recidivism for sex offenders is generally reported to be 
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among the lowest of all offender types.128 Further, the victims of the sexual 
offenders who are subject to SORN systems are not restricted to those in 
an intimate partner or family violence context. It may be hypothesised, then, 
that domestic violence perpetrators have readier access to their victims and, 
as they are statistically more likely to reoffend, they are less likely to be 
deterred by the existence of a register that records their past offences and 
from which such information can be disclosed to a partner. This deterrence 
may be felt even less in DVDSs like the NSW scheme, which does not 
provide for the Right to Know option. Such a DVDS requires the victim 
(or a third party) to ask for disclosure, which would suggest disclosure will 
be less likely to occur than in the systems where police can pass on 
information as they perceive necessary. If such disclosure is less likely to 
occur, then perhaps the balancing exercise that the perpetrator engages in 
to be deterred from offending would not result in the consequences 
outweighing the perpetration of violence. As such, our conclusions from 
an analysis of the relevant literature of the potential impact of DVDS upon 
recidivism, which have been determined by drawing analogies with SORN 
systems, are indicative at best.  

What our analysis of the research discussed above does indicate is that 
the DVDS is unlikely to impact significantly upon recidivism. While the 
information sharing aspect of disclosure may (consistently with the 
research findings regarding sex offender registries) reduce recidivism, the 
same cannot be said for the DVDS. DVDSs are limited to orally providing 
information (usually to the victims). They do not disclose information to 
the general public. As such, it is less likely that DVDSs will see the 
increases in rates of recidivism that have sometimes been reported for the 
SORN systems in the United States. Further, the United States’ studies that 
found a reduction in sexual offending are of limited value as the level of 
notification available under a DVDS is much less extensive than the US 
SORN systems (which are publicly available on the internet). As stated 
above, the majority of findings related to community notification in SORN 
systems found that there is no reduction in offending. If that is the case for 
sex offenders, who are less likely to reoffend than perpetrators of domestic 
violence, it would seem even less likely that DVDSs are likely to reduce 
recidivism. 

The available evidence on the limited effectiveness of SORN systems 
in relation to reducing recidivism, coupled with the differences between 
sex offenders and domestic violence offenders, suggest that it would be 
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prudent to invest resources into targeted programs rather than a DVDS. 
Like the research for sex offenders, which stresses the importance of 
offender characteristics, the individual characteristics of domestic violence 
perpetrators are likely to impact rates of recidivism. An individualised 
program that addresses offending behaviour has a greater prospect of 
reducing recidivism, rather than a blanket, universal scheme such as a 
DVDS. If a DVDS is not going to achieve a reduction of recidivism it may 
still have some utility if potential victims change their behaviour.  

VII  Behavioural Change of Potential Victims 

Research from the United States has found that members of the public 
‘rarely access and utilize sex offender registries and are generally 
misinformed about their contents.’ 129  This lack of access has been 
confirmed even in those communities with registered sex offenders, as 
research has found community members are ‘highly unlikely to know of 
their presence and residence.’ 130  While there is some evidence that 
demonstrates increased vigilance of community members upon receiving 
information as to the nearby residential location of sex offenders,131 much 
of the evidence thus far indicates that ‘community members simply are not 
motivated by notification to change their personal safety habits.’132 And 
generally those ‘laws do little to encourage individuals to adopt 
preventative measures for themselves or their children.’ 133  A related 
criticism of the register argues that a false sense of security may be 
engendered as members of the community believe that known offenders 
are being monitored, and feel protected, when it is proven that most victims 
of sexual abuse suffer at the hands of a family member or known 
acquaintance.134  
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An important consideration for a DVDS is the unique dynamic that 
exists in situations of domestic violence, as it is well documented that 
victims of domestic violence are often trapped in abusive relationships due 
to a lack of control, or confusion regarding their choices,135 or are simply 
not willing to leave.136  However, the assumptive basis of DVDS schemes 
is that, once disclosure has been made, the victim will leave the relationship. 
Fitz-Gibbon and Walklate suggest that the success of a DVDS would be 
impacted by, inter alia, the complex nature of the relationship between the 
victim and offender.137 The Queensland Law Society also note that: 

A DVDS appears to be premised on the understanding that accessing 
information about a partner or ex-partner’s criminal history will allow a person 
at risk to make an informed decision about the relationship and their safety. In 
the Society’s view, this understanding is flawed and fails to acknowledge the 
dynamics of disempowerment and control present in relationships involving 
family violence. Victims of family violence do not remain in violent 
relationships because they are unaware of the presence or risk of violence. 
Rather, this decision is often underpinned by a variety of complex factors, 
including fear for their safety, fear of homelessness, a lack of access to 
appropriate support services, fear of children being removed and shame 
associated with culture or religion.138  

As Wangmann observes, these victims may not appreciate, or take 
advantage of, opportunities to escape these relationships. 139  This may 
explain the small number of potential and actual victims who sought 
support from domestic violence support and prevention services following 
receipt of information under the UK’s pilot DVDS.140 Additionally, the 
evidence available from a study of the pilot UK scheme revealed that, once 
disclosure had been made, the involvement of the authorities was limited 
unless the potential victim requested further help, and even in situations 
where help was requested, resources were not always available to facilitate 
this.141 These concerns highlight the need for extreme care to be taken 
when planning for the consequences of disclosure under a DVDS, in order 
to avoid creating outcomes that further endanger the victims involved.142 

Although the DVDSs discussed in this article do have measures in place 
to lessen the likelihood that an applicant will be under a misconception 
following lack of disclosure, the research related to SORN systems 
indicates that, where disclosure is made, behavioural change is unlikely. 
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And this would appear even more unlikely to occur in the domestic 
violence context, even if support services are provided.  

DVDSs then, like SORNs, appear to have little utility in terms of 
reducing recidivism and in changing victim behaviour. Why, then, are they 
in favour in some jurisdictions? Could it be that, given the gendered nature 
of the offences, these registries are an extension of patriarchy? 

VIII  Registries and Patriarchy 

Patriarchy has been defined as ‘the manifestation and institutionalization 
of male dominance over women and children in the family and the 
extension of male dominance over women in society in general.’143 This 
definition alludes to the binary conceptions of patriarchy. On the one hand 
patriarchy can be individual, direct or familial, and on the other it can be 
institutional, structural, societal or systemic.144  

Feminist scholars have used patriarchy to explain violence against 
women since the 1970s.145 Particularly, domestic violence has been said to 
correlate with the use men make of violence against their female partners 
‘to reinforce the patriarchal power of the household or to force the females 
in question to behave according to their expected gender roles.’146 However, 
research casts doubt about this type of explanation. For example, some 
studies indicate that it is the men with the least power that are likely to use 
violence. 147 Instead, as Hunnicutt asserts, ‘violence against women is more 
of a consequence of patriarchies than the cause of them.’148 The patriarchy 
Hunnicutt is referring to is the societal kind.149 Johnson explains that a 
patriarchal society has five characteristics that support male privilege: 

1. male dominance; 
2. male identification; 
3. male centeredness; 
4. an obsession with control; and 
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5. oppression of women.150  

While there has also been some controversy over the use of this form 
of patriarchy (and particularly criticism has been levelled at it being 
thought to be immutable and proffered as the sole explanation or ultimate 
reason for violence),151 the themes of male dominance, power and control 
pervade the literature.152 Particularly, it is generally accepted that domestic 
violence is ‘a gendered phenomenon encompassing a complex and 
continuing pattern of coercive and controlling behaviour that deprives the 
victim of her liberty and her autonomy.’153 

The position taken in this article aligns with Hunnicutt’s nuanced view 
of patriarchy.154 She asserts that ‘[v]iolence against women is a product of 
patriarchal social arrangements and ideologies that are sustained and 
reinforced by other systems of domination.’155 There is little doubt that, as 
stated earlier in this article, the conduct compared here — sexual offences 
and domestic violence — are gendered crimes that are products of a 
patriarchal society.156  

The question, then, is whether the patriarchal system that informs 
violence against women is also manifested in the disclosure schemes 
discussed in this article. Regulatory solutions, such as those involved in 
this discussion, have the potential to reduce the impact of patriarchy in 
society if they are carefully implemented. Alternatively, laws can have a 
juridogenic effect157 — that is, their operation can be harmful. Specifically, 
in this context, laws can bolster and maintain patriarchy.158 Indeed, other 
scholars have reported that the processes of the legal system can further 
victimise and disempower women and extend the space in which they are 
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subjected to the coercive control of an intimate partner.159 Bishop warns 
that a legal approach that purports to protect victims of domestic violence 
‘may largely dismiss the impact of gendered relations in the commission 
of domestic violence’ and ignore ‘some of its own inherent reinforcement 
of gendered roles and stereotypes.’160 Here we examine whether that is the 
case with disclosure systems. 

Currently, in Australia, disclosure schemes (where a person’s criminal 
conduct is disclosed by the State to others) are only used in relation to the 
gendered offences of sexual and domestic violence. It may be postulated 
that the victims of these crimes are particularly vulnerable and in need of 
additional protection. This may justify the exceptionalism of these laws, 
which contravene the privacy rights otherwise evident in Australian laws 
surrounding criminal histories.161 However, this exceptionalism may also 
perpetuate the patriarchal ideal that women are powerless. Glick and Fisk 
assert that ‘[i]nherent in the idea that women are to be protected is the 
corresponding belief that women are weak and helpless. Furthermore, if 
women are to be protected, then men are placed in the dominant role of 
protectors.’162 However, pursuant to both Clare’s Law and the NSW DVDS, 
it is generally left to the women to take protective measures. Unlike the 
mandatory arrest and mandatory prosecution schemes that have been 
criticised for further disenfranchising the victims of domestic violence,163 
these schemes generally provide for disclosure to the primary person who 
then needs to act to protect themselves. In some instances, in England and 
Wales, disclosure can be made to others if they are better placed to protect 
the potential victim. The presumption, however, is that the woman retains 
her autonomy in receiving information and deciding what to do with it.  

Frazier and Falmagne identified the contradictory nature of violence 
prevention initiatives that simultaneously situate ‘women in positions of 
victimhood and empowerment.’164 DVDSs are indeed such an initiative. 
Both categories of crime subject to registers in Australia, domestic and 
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sexual violence, have in the past been viewed by society in part by victim 
precipitation or victim blaming. That is, the sort of sentiment evident in 
statements such as ‘she asked for it’ or ‘she could just leave.’165 Disclosure 
systems can also result in victim blaming. As we have identified above, the 
effect of disclosure on offender behaviour (and recidivism) is likely to be 
minimal. Rather, the success of such systems in preventing crime relies on 
a change in victim behaviour.166 Individuals (or the community in some 
instances) become responsible for preventing their own victimization, and 
states are absolved of responsibility.167 While the DVDSs compared here 
do retain some form of state control (in that they are reactive and disclosure 
is much more limited and discretionary than the example of the SORN 
systems in the USA), it is still usually the women who decide what to do 
with the information; it is the women who are required to self-regulate. 
This is problematic because, if the women fail to self-regulate, by engaging 
in safekeeping, they invite further scrutiny and, potentially, further 
blame.168 Ultimately, the potential victims are targeted by this initiative 
rather than the perpetrator, 169  in what Dunlap has described as soft 
misogyny.170  

As mentioned above, the choices women make when armed with 
information about their partners must be recognised as being framed within 
the patriarchal context. The Queensland Council for Civil Liberties 
recognised this issue in its submission to the Queensland Law Reform 
Commission: 

Whilst it is undeniable that [the provision of] information is essential to people 
taking action in any circumstance, it is not often sufficient. The focus on the 
delivery of information ignores other factors affecting people’s capacity to take 
action including power relationships, lack of resources and inequality.171  

Women whose lives have been controlled in various ways, including by 
lack of access to finances and isolation from support, are in a 
disenfranchised position when it comes to taking action to protect 

                                                           
165  See discussion of victim precipitation and victim blaming in eg, Sandra Walklate, 

Victimology: The Victim and the Criminal Justice Process (Routledge, Routledge Revivals 
edition, 2013) 17; Sandra Walklate, Gender, Crime and Criminal Justice (Willan Publishing, 
2nd edn, 2004); and in Pamela Davies, Gender, Crime and Victimisation (Sage, 2011) 71.  

166  See Walklate, Victimology: The Victim and the Criminal Justice Process, ibid 122. 
167  See Jane Aiken and Katherine Goldwasser, ‘The Perils of Empowerment’ (2010) 20 Cornell 

Journal of Law and Public Policy 139, 168 and see discussion of this with respect to Megan’s 
law in Jonathan Simon, ‘Managing the Monstrous: Sex Offenders and the New Penology’ 
(1998) 4 Psychology, Public Policy and Law 452, 461–2. 

168  Wangmann, ‘Has he been Violent Before: Domestic Violence Disclosure Scheme’, above n 
12, 232; Fitz-Gibbon and Walklate, above n 12, 294. See discussion of this with respect to 
rape victims in Alex Campbell, ‘Keeping the “Lady” Safe: The Regulation of Femininity 
Through Crime Prevention Literature’ (2005) 13 Critical Criminology 119, 132. 

169  And the responsibility has been alleged to have shifted from the state and other stakeholders 
as well: Queensland Law Reform Commission, Domestic Violence Disclosure Scheme, above 
n 1, [6.192], [6.194]. 

170  Justine A Dunlap, ‘Soft Misogyny: The Subtle Perversion of Domestic Violence Reform’ 
(2016) 46 Seton Hall Law Review 775. 

171  Queensland Law Reform Commission, Domestic Violence Disclosure Scheme, above n 1, 
[6.30]. 



 

themselves.172 Imposing the burden of self-protection on such women fails 
to recognise the overarching system of patriarchy and control they face. 

IX  Conclusion 

Regardless of the limits that SORN systems have been shown to have on 
recidivism and behavioural change of victims, there are other goals of such 
laws. Sample, for example, considered the symbolic importance of such 
laws. 173  Referencing her research with Kadleck in 2008 that involved 
interviewing legislators in Illinois, she noted that legislators alluded to a 
symbolic function of the laws, as they 

admitted the passage of registration, notification, and civil commitment laws 
were meant to acknowledge public concern, express their understanding of the 
public’s fear, and demonstrate their willingness to address the perceived 
growing sex offender problem. They also admitted that they believed these 
laws would have little to no appreciable effect on sex offenders’ behaviors, but 
they believed their legislative actions would make citizens feel safer.174  

A discussion as to whether the public feels safer because of these laws 
is outside of the scope of this article. 175  Of relevance though is the 
comparison that Sample makes with the symbolism involved in sex 
offender laws to the symbolism in domestic violence laws. Domestic 
violence laws, she says  

were not only intended to protect women from domestic abuse, but also were 
meant as an acknowledgment by legislators that a problem existed and that the 
plight of women mattered to them. Women’s groups heralded the passage of 
these laws for their symbolic message.176 

However, as discussed above, the symbolic message emanating from 
the DVDS is not positive. Considering the ineffectiveness of SORN 
systems, it appears unlikely that DVDSs will reduce the recidivism of 
perpetrators and protect women. Instead, responsibility shifts to the victims 
and potential victims in these scenarios, who may be blamed if they fail to 
self-regulate. Further, the resources necessary to implement a DVDS will 
potentially be re-directed away from services that are more effective and 
less harmful.177 

The Victorian Royal Commission into Family Violence stated that 
‘[c]hanges to the law must be avoided which, while superficially or 
symbolically attractive, do not actually advance the safety of victims and 

                                                           
172  Jane Aiken and Katherine Goldwasser, ‘The Perils of Empowerment’ (2010) 20 Cornell 

Journal of Law and Public Policy 139, 160–2. 
173  Sample, above n 133, 267. 
174  Sample, above n 133, 267 referring to Lisa Sample and Colleen Kadleck, ‘Sex Offender Laws: 

Legislators’ Accounts of the Need for Policy’ (2008) 19 Criminal Justice Policy Review 40. 
175  For a discussion of the research in this area see Sample, above n 133, 269.  
176  Sample, above n 133, 266.  
177  See, eg, Department of Attorney-General and justice, Report on Consultation: Review of the 

Domestic and Family Violence Act (July 2016) 99: ‘The majority of stakeholders noted that 
a DVDS would likely required significant resources which would be better spent on the 
expansion and continued operation of existing services and initiatives.’  



the community, or the accountability of perpetrators.’178 Not only does the 
research suggest that DVDSs will be ineffective, the window-dressing of a 
DVDS potentially sends the wrong message, reinforcing gender 
stereotypes and perpetuating patriarchy.   

   

 

 

                                                           
178  State of Victoria, Royal Commission into Family Violence, above n 2, 224. 
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