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Trustee Rights and Powers: A 
Taxonomical Analysis 

CHRISTOPHER CHIAM∗ 

Abstract 

This article examines what differences there are, if any, between the 
rights and powers of a trustee. Although these terms are commonly 
applied to distinguish between various aspects of trusteeship, there 
is no clear explanation of the basis of this taxonomy. This article 
argues that there is no conceptual difference between these two 
terms, and that they should merely be seen as labels of convenience 
and convention. As a result, the law should be understood as giving 
trustees a range of abilities, with there being no principled 
difference between what are commonly called rights and powers. 
This conclusion not only answers an unresolved taxonomical issue, 
but may also have implications for statutory interpretation and the 
constraints that trustees have when they exercise functions vested 
in them. 

I  Introduction 

This article seeks to answer a single question – what are the differences, if 
any, between the rights and powers of a trustee? Or in other words, why is 
there a convention to refer to a trustee as having both rights and powers, 
and what flows from the use of those terms? It has been described as a 
question of considerable ‘semantic and jurisprudential complexity’; 1 
however there is no settled answer to this question either in the literature 
or case law.2 Over 100 years ago, Professor Wesley Hohfeld attempted to 
resolve the ‘paucity and confusion’ surrounding terms such as these by 
categorising them according to their jural ‘opposites’ and ‘correlatives’. 
According to this analysis, the term ‘right’ should be applied where there 
is a correlative ‘duty’ imposed on another person, whereas a ‘power’ exists 
if there is a correlative ‘liability’.3 Whilst this analysis was developed at a 

 
∗  BCom/LLB(Hons) (UNSW); Graduate, Herbert Smith Freehills. I am grateful to the 

anonymous peer reviewers for their comments. All errors remain my own. 
1  Nuncio D’Angelo, ‘Trustees’ Rights: When Can a Trustee Act in its own Interests?’ (Paper 

presented at the Libby Slater Plenary Session of the Superannuation Committee of the Law 
Council of Australia, Canberra, 8 March 2018) 24 [6.38]. 

2  For discussion of rights and powers in private law more broadly, and what those terms 
potentially cover, see Donal Nolan and Andrew Robertson (eds), Rights and Private Law  
(Hart Publishing, 2012); Kit Barker et al (eds), Private Law and Power (Hart Publishing, 2017). 

3  Wesley Newcomb Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in Judicial 
Reasoning’ (1913) 23(1) Yale Law Journal 16, 28-30; Wesley Newcomb Hohfeld, 
‘Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1917) 26(8) Yale Law 
Journal 710. 
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general level, it has since been applied to trusts law on a number of different 
occasions. However, these applications deal with a subtly different 
question. In 1971, J W Harris applied a Hohfeldian analysis to characterise 
certain aspects of a trust. In that paper, Harris broadly argued that 
contemporary refinements to the principle that a trust must have 
sufficiently certain objects were misplaced.4 However, he advanced three 
broad propositions that are relevant here: first, that a fundamental aspect of 
a trust is the existence of some duty on the part of the trustee, and that this 
duty has generally been understood in the Hohfeldian sense of there being 
a correlative right possessed by the beneficiaries; 5  second, that this 
fundamental duty is best understood as the requirement that a trustee 
complies with the rules of equity that are applicable to their type of 
trusteeship; 6  and that finally, the rule in Saunders v Vautier does not 
answer the description of this fundamental duty because it does not confer 
a right on the beneficiaries that is correlative with a duty on the trustee.7 
Whilst that article used a Hohfeldian analysis to clarify the meaning of 
certain terms used in trusts law, it focussed on the duties that a trustee has. 
According to Hohfeld, these duties give rise to rights that the beneficiaries 
possess. The key point of difference is that this article examines the rights 
and powers of a trustee, which are distinct from the duties of a trustee 
because there is no obligation to perform them. Later writers, and a number 
of judicial decisions, have applied Hohfeld’s concepts in this way,8 but 
they have not explained the distinction between a trustee’s rights and 
powers. In any case, as I examine further in Part II(B), Hohfeld’s analysis 
does not adequately explain the distinction. 

This article explores this question in three parts. In the first part, I begin 
by reviewing a number of leading secondary sources on trusts law to 
develop a working classification of what are conventionally referred to as 
powers or rights. I then examine and ultimately reject a number of 
hypotheses that could explain this classification. In the second part, I 
advance the main thesis of this article: that there is no difference in 
principle between what are traditionally called the rights and powers of a 
trustee. In support of this position, I advance two arguments. First, as a 
matter of law, all aspects of trusteeship find their basis in either the trust 
instrument, statutory provisions, or the general law of trusts. As a result, 

 
4  See J W Harris, ‘Trust, Power and Duty’ (1971) 87 Law Quarterly Review 31. 
5  Ibid 52. Harris noted that discretionary trusts are an exception to this principle. 
6  Ibid 62. 
7  Ibid 67-8; (1841) 4 Beav 115; (1841) 49 ER 282. 
8  See Peter G Turner, ‘Revolution?’ (2006) 1 Journal of Equity 52 (utilising Hohfeld’s terms to 

describe the beneficiary’s interest in a trust); Ben McFarlane and Robert Stevens, ‘The Nature 
of Equitable Property’ (2010) 4(1) Journal of Equity 1 (equitable property rights, including 
the interest of a beneficiary, ought to be understood as a right against a right); Tatiana Cutts, 
‘The Nature of “Equitable Property”: A Functional Analysis’ (2012) 6 Journal of Equity 44 
(arguing that the beneficiary’s interest in a trust is Hohfeldian power with a corresponding 
liability on the trustee). As to judicial decisions, see CPT Custodians Pty Ltd v Commissioner 
of State Revenue (Vic) (2005) 224 CLR 98, 118-119 [44] (Gleeson CJ, McHugh, Gummow, 
Callinan and Heydon JJ); Beck v Henley (2014) 11 ASTLR 457, 466 [32]-[33] (Leeming JA) 
(both describing the ‘rule’ in Saunders v Vautier (1841) 4 Beav 115; (1841) 49 ER 282 as a 
power-liability relation). 
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distinguishing between rights and powers distracts from the essential 
question of construing the relevant instruments and analysing the state of 
the general law to determine whether the trustee acted lawfully. Second, I 
demonstrate that the various abilities of a trustee were a result of piecemeal 
historical development. This makes it difficult to identify any unifying 
theme that links the powers and rights of a trustee. In the final part, I explain 
the consequences that flow from that argument. In particular, I show that it 
is not merely a question of semantics, but may also have practical 
implications. When these terms appear in statute, there is a real question as 
to whether courts should construe them as technical terms in light of this 
uncertainty. Furthermore, it is accepted that a trustee has certain limits on 
how they can exercise their powers – in particular, they must do so in good 
faith, for a proper purpose and upon a genuine consideration as to whether 
they should act. I argue that there is no reason why those same principles 
should not apply to a trustee who is exercising their rights. In addition, in 
the same way that a beneficiary can compel a trustee to consider whether 
to exercise their powers, I suggest that they can equally require a trustee to 
consider whether they ought to exercise their rights. 

II  Possible Explanations for the Conventional Taxonomy 

In this part, I examine three superficially appealing distinctions between a 
trustee’s rights and powers: an analysis on the basis of first principles, the 
application of discretionary power principles, and whether a benefit is 
conferred. I ultimately conclude that none of these explanations are 
satisfying. However, before this can occur, it is necessary to develop a 
scheme of how rights and powers are conventionally classified. 

A  Identifying a Conventional Taxonomy 

The starting point of this analysis is to develop a working list of what 
aspects of trusteeship are conventionally described as powers, and which 
are considered to be rights. From this starting point, I then consider a 
number of hypotheses that explain the basis of this taxonomy. An 
examination of leading Australian and English texts of the subject reveal 
the following division, with notable exceptions included as well: 

• Powers of a trustee 
o The power to lease trust property.9 
o The power to repair and improve trust property.10 
o The power to insure.11 

 
9  John Dyson Heydon and Mark J Leeming, Jacobs’ Law of Trusts in Australia (LexisNexis 

Butterworths, 8th ed, 2016) 462 [20-19]; LexisNexis, Halsbury’s Laws of Australia (online at 
30 January 2018) 430 Trusts, ‘3 Administration of Trusts’ [430-4785]. 

10  Heydon and Leeming (n 9) 470-1 [20-30]; Westlaw Australia, Ford and Lee: The Law of 
Trusts (online at 1 April 2018) [12.9110]; Lynton Tucker et al, Lewin on Trusts (Sweet & 
Maxwell, 19th ed, 2015) 1532 [34-51]; LexisNexis (n 9) [430-4855]. 

11  Heydon and Leeming (n 9) 475 [20-35]; Westlaw Australia (n 10) [12.9510]; Tucker et al (n 
10) 1537 [34-063]; LexisNexis (n 9) [430-4660]. 
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o The power to compound debts.12 
o The power to give receipts.13 
o The power to sue and be sued. 14  The relevant material in 

Halsbury’s Laws of Australia describe trustees as having a right 
to sue to enforce the rights of the trust.15 

o A number of other powers that are commonly included in a trust 
instrument, such as the power of sale,16 the power to carry on a 
business,17 and the power to mortgage.18 

 
• The rights of a trustee 

o The right of reimbursement and indemnity.19 
o The right of contribution and recoupment from co-trustees.20 

Lewin on Trusts described this as both a right and a remedy 
that a trustee has against a culpable co-trustee.21 

o The right to impound the beneficiary’s interest.22 Lewin on 
Trusts is silent on the label to be given to this mechanism. It is 
discussed alongside other materials on remedies available to, 
and against, trustees.23 

o The right to a discharge of their role as trustee.24 
o The right to pay money into court.25 In Ford and Lee: The Law 

of Trusts, this is classified as both a right and a remedy to 
prevent a breach of trust. 26  Furthermore, Lewin on Trusts 
presumably classifies this as a power, and states that the 
relevant legislation ‘empowers trustees or a majority of 
trustees to pay into court trust money’.27 

o The right to approach the court.28 In Ford and Lee: The Law of 
Trusts, this is classified as both a right and a remedy to prevent 
a breach of trust.29 Alternatively, Lewin on Trusts treats this as 

 
12  Heydon and Leeming (n 9) 483-4 [20-46]; Westlaw Australia (n 10) [12.9970]; LexisNexis 

(n 9) [430-4975]. 
13  Heydon and Leeming (n 9) 485-6 [20-49]; Westlaw Australia (n 10) [12.10210]; Tucker et al 

(n 10) 1713 [37-053]; LexisNexis (n 9) [430-4985]. 
14  Heydon and Leeming (n 9) 489 [20-56]. 
15  LexisNexis (n 9) 430 Trusts, ‘2 Trusts’ [430-3865]. 
16  Heydon and Leeming (n 9) 451 [20-02]; Westlaw Australia (n 10) [12.2010]. 
17  Heydon and Leeming (n 9) 479-80 [20-42]; Westlaw Australia (n 10) [12.9670]; Tucker et al 

(n 10) 1672-3 [36-106]; LexisNexis (n 9) [430-4880]. 
18  Heydon and Leeming (n 9) 469 [20-27]; LexisNexis (n 9) [430-4820]. 
19  Heydon and Leeming (n 9) 510-1 [21-02]; Westlaw Australia (n 10) [13.030]; Tucker et al (n 

10) ch 21; LexisNexis (n 9) 430 Trusts, ‘2 Trusts’ [430-3720]. 
20  Heydon and Leeming (n 9) 524 [21-17]; Westlaw Australia (n 10) [13.060], [13.070]; 

LexisNexis (n 9) 430 Trusts, ‘4 Breach of Trust’ [430-5615]. 
21  Tucker et al (n 10) 1893 [39-081]. 
22  Heydon and Leeming (n 9) 527 [21-21]. 
23  Tucker et al (n 10) 1898 [39-093]. 
24  Heydon and Leeming (n 9) 530-1 [21-29]; LexisNexis (n 9) 430 Trusts, ‘2 Trusts’ [430-3870]. 
25  Heydon and Leeming (n 9) 531 [21-30]; LexisNexis (n 9) 430 Trusts, ‘2 Trusts’ [430-3840]. 
26  Compare Westlaw Australia (n 10) [13.6160], [17.800]. 
27  Tucker et al (n 10) 1143-4 [27-092] (emphasis added). 
28  Heydon and Leeming (n 9) 532 [21-31]. 
29  Compare Westlaw Australia (n 10) [13.6010], [17.160]. 
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a power of the court pursuant to which trustees can make 
applications. 30  Halsbury’s Laws of Australia has a similar 
classification, and specifies that it is an example of the court 
intervening to assist in the administration of a trust.31 

Each text largely deals with the same rights and powers. This is 
unsurprising, because the list comprises incidents of trusteeship that either 
find their basis in legislation or the general law, or are commonly included 
in the trust instrument. Moreover, the texts provide a similar classification 
for the rights and powers of a trustee (with some exceptions noted), and 
this classification generally accords with the cases they cite in support of 
the relevant principles. However crucially, no text provides a clear 
explanation as to what exactly the distinction is between a trustee’s rights 
and powers. The simplest explanation for this is that there is no need for 
there to be a detailed explanation of this point, because there is a well-
accepted convention that certain aspects of trusteeship are powers, whilst 
others are rights. 

However, there are a number of problems with merely relying on 
convention to classify a trustee’s rights or powers as such. First, there are 
points of disagreement between the leading texts on this point. To take one 
example, the trustee legislation in most states permits a trustee to apply to 
the court to receive advice or directions on the proper administration of the 
trust.32 The provision itself does not refer to it as a right or power, though 
in New South Wales it is located under the division titled ‘powers’.33 
However, the literature variously refers to it as a right,34 a remedy,35 and a 
power of the court (that is, a specific instance of the court’s jurisdiction).36 
Second, classifying a trustee’s capabilities as a right or power may have 
significant legal implications. Most notably a trustee has a number of 
obligations that they must adhere to when exercising a power. 37  It is 
arbitrary and unsatisfying to conclude that these obligations apply to some 
aspects of a trustee’s actions merely on the basis of naming conventions, 
particularly when there is some disagreement about that tradition. Finally, 
the category of rights or powers that can be conferred on a trustee by a trust 
instrument is not closed.38 Without there being some conceptual distinction 

 
30  Tucker et al (n 10) 1112 [27-004]. 
31  LexisNexis (n 9) 430 Trusts, ‘3 Administration of Trusts’ [430-5055]. 
32  Trustee Act 1925 (ACT) s 63; Trustee Act 1925 (NSW) s 63; Trusts Act 1973 (Qld) s 96; 

Trustee Act 1936 (SA) s 91; Trustees Act 1962 (WA) s 92. 
33  Trustee Act 1925 (NSW) pt 2 div 2. The ACT places it in a subdivision headed ‘protection of 

trustees’: Trustee Act 1925 (ACT) pt 2 sub-div 2.2.11. In Queensland and Western Australia, 
the provision is listed under the division titled ‘jurisdiction to make other orders’: Trusts Act 
1973 (Qld) pt 7 div 4; Trustees Act 1962 (WA) pt VII div 3. South Australia titles its part as 
‘miscellaneous and supplemental’: Trustee Act 1936 (SA) pt 6. 

34  Heydon and Leeming (n 9) 532 [21-31]. 
35  Westlaw Australia (n 10) [17.160]. 
36  LexisNexis (n 9) 430 Trusts, ‘3 Administration of Trusts’ [430-5055]. For statutory support, 

see Trusts Act 1973 (Qld) pt 7 div 4. 
37  Karger v Paul [1984] VR 161, 163-166 (McGarvie J). 
38  Indeed it seems there is no limitation, so long as the fundamental duty of performing the trust 

honestly and in good faith for the benefit of the beneficiaries is adhered to: Heydon and 
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between these two categories, it is impossible to properly categorise 
whether a novel provision confers a right or power on a trustee. By 
definition, merely referring to convention will be insufficient when a novel 
provision arises for consideration. As a result, it is necessary to consider 
whether there is in fact an underlying principled explanation for the 
division between a trustees’ rights and powers.  

B  H ypothesis One – F irst Principles D efinition 

One possible way of distinguishing between a trustee’s rights and powers 
is by looking at the meaning of those terms on a first principles basis. At a 
conceptual level, it is impossible to give a single definition of power.39 As 
a result, it will be necessary to consider a number of different conceptions 
that have been proposed in private law. As outlined earlier, an attempt was 
undertaken by Professor Hohfeld to categorise a variety of terms (including 
rights and powers) in a scheme where they were grouped with jural 
‘opposites’ and ‘correlatives’.40 For Hohfeld, rights are characterised by 
the existence of a correlative duty. This means that whenever ‘a right is 
invaded, a duty is violated’.41 As an example, if a person has a duty to not 
enter a certain parcel of land, there must be some other party who has a 
right to insist on the performance of that duty.42 By contrast, the correlative 
of a power is a liability.  In other words, an individual has a power when 
they are able to affect a change in the legal relations of another person.43 
That other person has a liability in the sense that their legal relations may 
be altered by the exercise of a power of another. 

A close examination reveals that Hohfeld’s schematic does not explain 
the accepted terminology for two reasons. First, many aspects of 
trusteeship that are referred to as rights do not impose a correlative duty on 
the beneficiary. For example, the right of a trustee to pay money into court 
is better understood in Hohfeld’s analysis as being a power to transfer trust 
funds to the custody of the court, with the beneficiary having a disability 
(or lack of power) to prevent this from happening when the court is minded 
to make such an order. The abilities of a trustee to pay money into court, 
to impound the subject matter of the trust, or to be discharged from their 
role as trustee are often called rights but are in the same position of not 
imposing a correlative duty on the beneficiary. This suggests that the labels 
applied to some aspects of trusteeship are too simplistic in that they elide a 
number of different concepts that Hohfeld would give different labels, and 
as a result means that Hohfeld’s analysis alone cannot explain the 
conventional taxonomy. 

 
Leeming (n 9) 334 [16-20] quoted in Rinehart v Walker (2012) 95 NSWLR 221, 252 [139]-
[140] (Bathurst CJ). 

39  Arthur Berndtson, ‘The Meaning of Power’ (1970) 31 Philosophy and Phenomenological 
Research 73, 79. 

40  Hohfeld, ‘Some Fundamental Legal Conceptions’ (n 3) 28-30; Hohfeld, ‘Fundamental Legal 
Conceptions’ (n 3). 

41     Ibid. 
42  Hohfeld, ‘Some Fundamental Legal Conceptions’ (n 3) 32. 
43  Ibid 44. 
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Similarly, there are difficulties in applying Hohfeld’s analysis to what 
are conventionally known as powers. Many of the powers discussed in Part 
IIA involve the treatment of trust property, such as the power to lease, 
insure or repair trust property. It is difficult to fit these within Hohfeld’s 
definition of a power. The key definition appears to be that powers enable 
a change in legal relations.44 It is difficult to see how these aspects of 
trusteeship are powers from the perspective of the beneficiary, given that 
they do not involve a change in legal relations vis a vis the beneficiary, but 
merely explain how trustee can treat the property. In that sense, these 
examples are probably best understood as immunities in the sense that the 
trustee has the freedom to take these actions, and so long as the trustee is 
acting in good faith for a proper purpose,45 the beneficiary has no power to 
prevent that action.46 

Second, insofar as some of these labels are appropriate, a difficulty 
arises in that their correlatives apply to different parties. The right of a 
trustee to be indemnified and to receive contributions from co-trustees can 
both be aptly described as rights, in that there is a correlative duty imposed 
on another party. However, those duties are owed by two separate parties. 
In the case of a right of indemnity, the beneficiaries of the trust have a duty 
to reimburse the trustees for any expenses that they incur. On the other 
hand, culpable co-trustees bear the correlative duty to contribute to any loss 
suffered by a trustee as a result of their actions. A similar difficulty applies 
to aspects of trusteeship that meet the Hohfeldian definition of a power – 
the party that is subject to a correlative liability varies, and can include the 
lessee of any leased trust property, the insurer of any trust property, or the 
purchaser of any trust property that is sold. Therefore, grouping aspects of 
trusteeship simply on the basis of their Hohfeldian definition appears 
artificial when their jural correlative applies to entirely different parties. 
This problem becomes even more apparent for aspects of trusteeship that 
have a number of conceptions. For example, the right of the trustee to seek 
judicial advice can arguably be characterised as a Hohfeldian right because 
it imposes a duty on the court to dispense advice so long as the application 
is properly made.47 However, that characterisation is incomplete because 
it ignores that the key purpose of seeking judicial advice is that it gives the 
trustee a Hohfeldian immunity; that is, if the trustee acts in accordance with 
the advice then the beneficiary has a ‘no-right’ to commence proceedings 
arguing that there was a breach of trust.48 In addition, the trustee’s decision 
whether to bring an application for advice is arguably a power they possess 
which imposes a correlative liability on the trustee to pay for the costs of 
that application. This makes it difficult to apply Hohfeld’s analysis with 
any certainty because aspects of trusteeship can answer to many different 

 
44  Ibid 44-5. 
45  See Karger v Paul [1984] VR 161, 163-6 (McGarvie J). 
46  See Hohfeld, ‘Some Fundamental Legal Conceptions’ (n 3) 55. 
47  For example, courts have refused to give advice to determine substantive issues that should 

have been determined in adversarial proceedings through an originating summons: see Re 
Trusts of the Will of Gilchrist (1867) 6 SCR (NSW) Eq 74. 

48  See Hohfeld, ‘Some Fundamental Legal Conceptions’ (n 3) 32.  
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jural conceptions. I concede that some aspects of trusteeship neatly align 
with the definitions given by Hohfeld. For example, in Karger v Paul, the 
trustee was permitted to transfer the entirety of the trust property to one of 
the co-trustees upon his request.49 This answers the definition of a power 
because the beneficiaries were liable to have their interest in the trust 
property affected by the decision to transfer it. Nonetheless, the examples 
outlined above illustrate that Hohfeld’s analysis is not a wholly acceptable 
solution. 

Other definitions do not assist either. A leading text on the subject of 
powers, Thomas on Powers, proclaims that ‘power’ is a term of art.50 The 
learned author then goes on to explain that there are at least two alternative 
definitions of the term. In my view, neither sufficiently explains the 
conventional taxonomy of trustee rights and powers. 

The first definition is broad, and states that ‘a power signifies an ability 
to do or effect something or to act upon a person or thing’.51 This definition 
accords with the plain English meaning of the word.52 However, it does not 
give any assistance in delineating between a right and a power. This 
conflation is evident when one looks at the ordinary meaning of the word 
‘right’, which may be defined as ‘a just claim or title, whether legal, 
prescriptive, or moral’.53 Classifying the various incidents of trusteeship 
on the basis of these high level definitions is impossible. A trustee’s ability 
to indemnify themselves from trust assets can either be characterised as an 
ability to treat trust property in that way (derived from the definition of a 
power), or alternatively as a legal entitlement to appropriate trust property 
for that purpose (derived from the definition of a right). The two categories 
substantially overlap, and there is no basis to delineate one from the other. 

The narrower definition refers to powers that have some proprietary 
effect. According to this definition, the term can be used to ‘signify an 
authority or mandate conferred on, or reserved by, a person to deal with, as 
well as dispose of, property which he himself does not own’. 54  As a 
preliminary matter, it is clear that the reference to property that a person 
‘does not own’ can include property where its holder has the legal interest, 
but not the beneficial interest.55 Therefore there is no problem per se with 
applying this definition to the trustee scenario. It is also notable that the 
definition refers to trustees dealing with property that they do not own, but 
does not specify that they must deal with the property as if it were their 
own. The difficulty with this definition is that the crux of trusteeship is the 
management of property where there are distinct legal and equitable 
rights.56 As a result, the law outlining a trustee’s rights and powers by 

 
49  Karger v Paul [1984] VR 161, 163 (McGarvie J). 
50  Geraint Thomas, Thomas on Powers (Oxford University Press, 2nd ed, 2012) 1 [1.01]. 
51  Ibid. 
52  Macquarie Dictionary Online (online at 1 October 2018) ‘power’. 
53  Ibid ‘right’. 
54  Thomas (n 50) 2 [1.01]. 
55  Commissioner of Stamp Duties v Stephen [1904] AC 137, 140 (Lord Lindley). 
56  In Public Curator of Queensland v Union Trustee Company of Australia Ltd, Higgins J stated 

that ‘[a] trust must be associated with property, and rights to property’: (1922) 31 CLR 66, 75. 
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definition is concerned with delineating what a trustee can do with the 
property that the beneficiaries’ have a beneficial interest in. It is reasonably 
clear that the aspects of trusteeship that are generally referred to as powers 
– such as a power of sale, or power to carry on business – are cases of the 
trustee dealing with property that they do not have a full and beneficial 
interest in. Rather, they are instead managing trust property held for the 
benefit of some other party. However, it is equally true that some of the 
aspects of trusteeship referred to as ‘rights’ answer this definition. The 
ability of a trustee to indemnify themselves for any loss or expense incurred 
in administering the trust manifests itself in a power to directly apply trust 
property for that purpose,57 or to take a charge or lien to satisfy an expense 
that has already been incurred. 58  Similarly, the statutory provisions 
permitting a trustee to pay trust money into court, 59  or impound a 
beneficiary’s interest,60 are commonly referred to as rights even though 
they fall under this definition of dealing with trust property. 

Therefore, an attempt to rely on a first principles analysis to determine 
the difference between a trustee’s rights and powers faces two difficulties. 
First, there is no settled meaning about what each of those terms mean. 
Second, and more fundamentally, the common definitions attributed to 
those terms do not fully explain the conventional labelling scheme that has 
been adopted in Australian trusts law. 

C  H ypothesis Two – Applicability of D iscretionary Power 
Principles 

A trustee has a number of obligations that they have to comply with when 
exercising a discretionary power. These include the duties to exercise the 
powers of the trust in good faith, 61  to act upon a proper and genuine 

 
In the seminal case of DKLR Holding Co (No 2) Pty Ltd v Commissioner of Stamp Duties, 
Hope JA explained that ‘an absolute owner in fee simple does not hold two estates, a legal 
estate and an equitable estate. He holds only the legal estate, with all the rights and incidents 
that attach to that estate. If he were to execute a declaration that he held the land in trust for 
himself absolutely, the declaration would be of no effect; it would give him no separate 
equitable rights’: [1980] 1 NSWLR 510, 519 (‘DKLR Holdings’). It follows that the reference 
to rights by Higgins J must refer to the rights of some other party to that property. Although 
there are some suggestions that a trust does not need to have any property attached to it (see, 
eg, Giumelli v Giumelli (1999) 196 CLR 101, 112 [4] (Gleeson CJ, McHugh, Gummow and 
Callinan JJ), this is limited to constructive trusts where a defaulting fiduciary is required to 
account as if they were a trustee: Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 290 
[47] (Gummow, Hayne, Heydon, Kiefel and Bell JJ). 

57  Chief Commissioner of Stamp Duties for New South Wales v Buckle (1998) 192 CLR 226, 
245 [47] (Brennan CJ, Toohey, Gaudron, McHugh and Gummow JJ). 

58  Octavo Investments Pty Ltd v Knight (1979) 144 CLR 360, 367 (Stephen, Mason, Aickin and 
Wilson JJ). 

59  Trustee Act 1925 (ACT) s 95; Trustee Act 1925 (NSW) s 95; Trustee Act 1980 (NT) s 44; 
Trusts Act 1973 (Qld) s 102; Trustee Act 1936 (SA) s 47; Trustee Act 1898 (Tas) s 69; Trustee 
Act 1958 (Vic) s 69; Trustees Act 1962 (WA) s 99. 

60  Trustee Act 1925 (ACT) s 86(1); Trustee Act 1925 (NSW) s 86(1); Trustee Act 1980 (NT) s 
50; Trusts Act 1973 (Qld) s 77; Trustee Act 1936 (SA) s 57; Trustee Act 1898 (Tas) s 53; 
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consideration as to whether to exercise that power,62 and to exercise that 
power for the purpose for which it was conferred. 63  The weight of 
authorities discusses these obligations specifically in relation to a trustee’s 
power or discretion, and not their rights.64 One can reason by exclusion 
that these obligations do not apply to limit the trustees in exercising their 
rights. Therefore, it might be possible to distinguish between a trustee’s 
rights and powers on the basis that only the latter are coupled with these 
obligations. 

However, this approach categorises the functions of trustees based on 
the different legal consequences that attach to rights and powers. This is 
circular because the definition is dependent on the consequences that apply 
to each function, yet there is no convincing explanation as to why these 
consequences should apply to some functions of a trustee and not others. 
The clearest explanation as to why a trustee’s powers are bundled with 
these obligations is that they are conferred on the trustee in their fiduciary 
capacity.65 However, it is unclear why this is not equally true of the rights 
conferred on a trustee, which are also intimately and uniquely connected 
with their office of trusteeship. As I argue in greater detail in Part IV(B), 
these limitations can and should also apply to the rights of a trustee, and 
not just their discretionary powers. If that argument is accepted, it becomes 
unconvincing to delineate rights and powers based on the latter being 
limited in some way as a result of the trustee’s fiduciary position. 

D  H ypothesis Three - Benefit to the Trustees or Beneficiaries 

An alternative way of distinguishing between rights and powers is by 
considering whether it operates to benefit the trustee, or the beneficiary. In 
this context, I use the term ‘benefit’ in its non-technical sense, as opposed 
to the concept of a beneficial interest in trust property. 66  As per this 
definition, one would classify the rights of a trustee as elements of 
trusteeship that act to their benefit. On the other hand, the powers of a 
trustee would be granted to allow them to manage and administer the trust 
in the interests of the beneficiaries. This position accords with the ordinary 

 
62  Partridge v The Equity Trustees Executors and Agency Co Ltd (1947) 75 CLR 149, 164. 
63  Re Paulings Setttlement Trusts [No 1] [1964] Ch 303 334-5 (Willmer LJ). 
64  Karger v Paul [1984] VR 161, 163-166 (McGarvie J); Hartigan Nominees Pty Ltd v Rydge 

(1992) 29 NSWLR 405, 427 (Mahoney JA); Tonkin v Western Mining Corporation Ltd [1998] 
WASCA 101; A-G (Cth) v Breckler (1999) 197 CLR 83, 115 [58] (Kirby J); Kanivah 
Holdings Pty Ltd v Holdsworth Properties Pty Ltd [2001] NSWSC 405, [76] (Palmer J); 
Fitzwood Pty Ltd v Unique Goal Pty Ltd (2001) 188 ALR 566, 606-7 [152] (Finkelstein J); 
Travel Compensation Fund v Fry [2002] NSWSC 104, [204] (Austin J); Tambree v Travel 
Compensation Fund [2004] NSWCA 24, [75] (Sheller JA); Birdsall v Motor Trades 
Association of Australia Superannuation Funds Pty Ltd (2015) 89 NSWLR 412, 414 [8] 
(Basten JA); Commonwealth Bank Officers Superannuation Corporation Pty Ltd v Beck 
(2016) 334 ALR 692, 719 [136] (Bathurst CJ).  
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66  DKLR Holdings [1980] 1 NSWLR 510, 519 (Hope JA). 



Vol 32 Trustee Rights and Powers  43 
 

connotations of the words, and also finds some support in both case law 
and academic commentary.67 

The difficulty with this analysis is that traditionally, ‘rights’ have been 
designed to more fairly allocate the risks and burdens of trusteeship, as 
opposed to simply benefitting trustees. Historically, trustees were placed 
in an unenviable position of assuming all the liabilities and burdens of 
trusteeship, without any form of relief.68 The traditional rationale for this 
is that the role of trustee was seen as ‘honorary’, and hence not a task where 
compensation ought to be given.69 Therefore the default position was that 
trustees were in the invidious position of suffering all the burdens of 
trusteeship, while receiving nothing in return. While the rise of 
professional trustees has put an end to this notion, there are still difficulties 
with allowing trustees to benefit from their position, because otherwise this 
would create a potential conflict between their duty as a trustee, and their 
personal interests.70 

Against this background, a number of statutory and general law ‘rights’ 
were granted to trustees. For example, the statutory right to obtain the 
advice of the court on the proper administration of the trust was part of a 
package of reforms that was introduced in response to a proposal that 
fraudulent breaches of trust be criminally punished.71  The overarching 
concern of Lord St Leonards, the sponsor of the bill, was that if such a 
change was introduced without any accompanying protection for honest 
trustees, then ‘the utmost difficulty would be experienced in getting men 
of character and station to act in the capacity of trustees’. 72  This was 
confirmed by the High Court in the Macedonian Orthodox Church case, 
where the plurality rejected an argument that the judicial advice provisions 
were only directed to the personal protection of the trustee. Rather, the 
High Court also found that the judicial advice provisions also provide for 
the ‘no less important purpose of protecting the interests of the trust’.73 
This is unsurprising given that the office of trustee exists for the benefit of 
the beneficiary,74 which suggests that classifying aspects of trusteeship 
based on whether they operate for the benefit of the trustee or the trust itself 

 
67  See, eg, Mercanti v Mercanti (2016) 50 WAR 495, 575-6 [397]-[398] (Newnes and Murphy 

JJA) (‘Mercanti’). In John Dyson Heydon and Patricia L Loughlan, Cases and Materials on 
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powers ‘enable the trustee to act without breach of trust’: ibid. The conferral of a protective 
aspect, in contrast to the bounds of permissible activities, makes clear that the learned authors 
draw the distinction on the basis of some benefit being granted to the trustee. See also Peter 
Cane, ‘Rights in Private Law’ in Nolan and Robertson (eds) (n 2) 35, 37, where it is suggested 
that one possible purpose of rights is to ‘protect individuals’ interests’. 

68  See, eg, Re Johnson (1880) 15 Ch D 548, 552 (Jessel MR). 
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70  El Sayed v El Hawach (2015) 88 NSWLR 214, 226-7 [66] (The Court). 
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74  Letterstedt v Broers [1884] 9 App Case 371, 386 (Lord Blackburn). 



44 Bond Law Review  (2020) 
 

is unsustainable. Similarly, authorities rationalising the right of indemnity 
have focussed on the perspective of the beneficiary, and not the trustee. 
Hardon v Belilios explained that the ‘plainest principles of justice require 
that the cestui que trust [the beneficiary] who gets all the benefit of the 
property should bear its burden’.75 This justification has been repeated a 
number of times,76 and in some cases has been described as an example of 
limiting the potential for the beneficiary’s unjust enrichment.77 Critically, 
the authorities have focussed on the unfairness of the beneficiary being able 
to have property managed in their own interests without bearing any 
burdens of the cost of doing so. The right of trustees to be indemnified for 
expenses incurred in managing the trust was not justified on the basis that 
the trustee deserved a benefit from their role. 

On the other hand, the reasoning that suggests that the ‘powers’ of a 
trustee may be granted for the purpose of properly administering the trust 
may equally be applied to every aspect of trusteeship. In Mercanti v 
Mercanti, the Western Australia Court of Appeal considered whether the 
appointment of a trustee pursuant to a trust deed was a fraud on the power.78 
The majority began by considering the relevant provisions of the trust 
clause to determine its proper scope. In doing so, they made the observation 
that a ‘power of this kind conferred in a trust instrument has generally been 
construed as having been conferred by the settlor not for the purpose of 
advancing the personal interest of the appointer … but rather for the due 
execution of the trusts’. 79  While the case cites a number of previous 
decisions where a power of appointment was specifically construed to 
conform with this purpose,80 there is no reason why other kinds of clauses 
in a trust instrument should not be construed in a similar way. While the 
majority acknowledged that a particular trust instrument needs to be 
construed based on its terms,81 they also acknowledged that the ‘office of 
trustee only exists for the benefit of the beneficiaries’.82 Taken at face 
value, this statement suggests that it is not possible to draw a broad 
distinction between aspects of trusteeship that exist to protect the interests 
of the beneficiary, and those that apply to the trustee. However more 
importantly, this principle potentially forms part of the context that the 
court considers when construing any clause in the trust instrument. 

When read in this light, it follows that the rights of a trustee were not 
granted to confer a benefit on trustees. Rather, their true purpose was to 
ameliorate the substantial burdens placed on a trustee that they would not 
otherwise suffer. As a matter of logic, removing a detriment could be 
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characterised as being equal to the conferral of a benefit. However, the key 
point is that these rights were not conferred to benefit a trustee. Rather, 
they were done to relieve them of a burden to ensure that trusts are managed 
in a proper and fair manner. Put this way, the rights of a trustee can be seen 
as just another aspect that allows them to properly administer the trust. Any 
‘benefit’ granted to them is incidental, and certainly not the main 
justification for conferring those rights. 

III  A Unified Concept of Rights and Powers 

In Part II, I examined a number of different distinctions that may exist 
between a trustee’s rights and powers. Ultimately, I concluded that none of 
them are particularly convincing. In this part of the article, I make two 
arguments in support of my central thesis – which is that these terms should 
not be understood as conveying a technical distinction between different 
functions of a trustee. In other words, there is no reason in principle why 
these should be treated as two distinct concepts. Of course, the language of 
referring to the rights and powers of a trustee is entrenched and unlikely to 
change. However, these terms should only be understood as labels of 
convenience and not conveying any conceptual difference.83  

A  Source and D evelopment 

The first reason is that both a trustee’s rights and powers find their origin 
from the same sources – namely, the trust instrument, as supplemented by 
both the general law and statute. Fixating on whether they are exercising a 
right or power distracts from the ultimate question – what is a trustee 
lawfully permitted to do in their capacity as trustee? 

When determining whether a trustee is authorised by the trust 
instrument to act in a certain way (either by exercising a power, or asserting 
a right), courts have approached the question as simply being one of 
construction.84 When seen this way, the question of classifying a trustee’s 
actions as a power or right, or whether that distinction exists in the first 
place, becomes immaterial. Instead the issue is what the trust instrument 
actually authorises the trustee to do. A similar consideration arises with 
statutory provisions that empower a trustee to act in certain ways. In these 
cases, the approach has been simply one of ordinary statutory construction. 
By way of example, the High Court in Macedonian Orthodox Church 
considered the operation of the judicial advice provisions.85 In short, the 
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case considered orders made by Palmer J in the Supreme Court of New 
South Wales following a judicial advice application.86 The Court of Appeal 
overturned these orders on the basis that, inter alia, Palmer J failed to 
consider material considerations when making these orders.87 

The High Court is decision is significant because it confirmed that to 
determine the functions of a trustee, the question is ultimately one of 
construction. This is manifested in two ways. First, the substantive portion 
of the plurality judgment begins with a detailed overview of the relevant 
provisions of the Trustees Act 1925 (NSW).88 Critically, this overview is 
accompanied by a number of statements that emphasis the primacy of the 
statutory provision when determining the scope of the trustee’s ability to 
seek judicial advice, and the jurisdiction of the court to do so.89 Second, 
the High Court was critical of any attempt to depart from these principles. 
For example, one of the grounds of appeal raised in the High Court was 
that Palmer J considered the applicant’s financial position to sustain legal 
proceedings when that fact had not been proven.90 However, the plurality 
held that a requirement that any fact relied upon in a judicial advice 
application must be proven found ‘no support in the language of the Act’.91 
Equally, the High Court was critical of the Court of Appeal’s conclusion 
that judicial advice proceedings were an inappropriate vehicle when it pre-
empted future issues that may arise in litigation on the basis that it was 
‘inconsistent with the statutory language’.92 

This analysis may seem trite. Observing that the functions of a trustee 
find their source in either the trust instrument, statute or the general law is 
not a novel or unique conclusion. Determining the scope of these functions 
with reference to orthodox principles of interpretation is not a radical 
conclusion either. However, the above analysis suggests that it will be 
difficult to find a simple theme that unites the ‘rights’ on the one hand, and 
the ‘powers’ on the other, of a trustee. This is because the High Court’s 
decision in the Macedonian Church Case suggests that the scope of each 
function ultimately depends on a careful construction of the relevant 
instrument. It follows that it may be difficult to develop an overarching 
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taxonomy because the characteristics of a trustee’s function depend so 
heavily on the particular instrument that authorises it.  

This position is analogous to comments made about the terminology of 
contingent conditions in contract law. There has been persistent (but not 
necessarily accepted) High Court dicta questioning the utility of the terms 
‘condition precedent’ and ‘condition subsequent’.93 For these judges, the 
effect of a clause is simply a consequence of its proper construction, with 
the label given to it leading to confusion rather than clarity. Similarly, my 
position is that the functions of a trustee, whether they are conventionally 
called rights or powers, flow from a proper construction of the trust 
instrument and relevant trustee legislation, coupled with attention to the 
relevant case law. As a matter of principle, they should not be treated as 
distinct legal categories because they ultimately arise from the same legal 
sources and process of analysis. 

B  Piecemeal H istorical D evelopment 

The second reason is that when one traces the historical development of 
common incidents of trusteeship, it becomes clear that there is no common 
thread that unites the rights and powers of a trustee and distinguishes them 
from each other. Rather, each right or power developed in a piecemeal 
manner in isolation from others. The only theme is that they developed on 
the basis that they were deemed beneficial to assist in the administration of 
the trust. However, this theme is far too general to form the basis of a useful 
taxonomy. It follows that any attempt to find a unifying theme ignores the 
unique history of various aspects of trusteeship. To support this argument, 
I consider the history of four functions of trusteeship: compounding debts; 
leasing property; obtaining judicial advice; and paying money into court. I 
chose these four examples as they are relatively diverse. After examining 
the history of these abilities, it becomes clear that they developed in 
response to unique temporal concerns. It follows that any attempt to neatly 
categories trustee functions as ‘rights’ or ‘powers’ ignores that their 
development was piecemeal and ad hoc. 

1  Power to Compound D ebts 

Legislation in every jurisdiction permits a trustee to compound a debt, 
which permits them to reach an alternative arrangement with a debtor in 
satisfaction of the original debt.94 The ability to do so is longstanding at 
general law, and predated statutory intervention by almost 200 years. The 
earliest reported case that considered this issue is Griffith v Jones decided 
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in 1687.95 In that case, it was held that the executor of an estate would be 
justified in compounding any debt ‘if they should think fit’ in 
circumstances where ‘the Debtors [are] poor, but propose to pay as far as 
they are able’.96 The judgment does not disclose whether there were any 
limitations on this principle, or on what basis it was found that trustees had 
the ability to compound debts in this manner.97 The principle began to 
more closely resemble its modern formulation in Blue v Marshall, decided 
in 1735.98 In that case, rent in arrears was owed to the trust. However, the 
tenant had become insolvent, and as a result the trustee released them from 
that debt in exchange for them giving up possession of the property.99 Lord 
Chancellor Talbot held that this was permissible. His Lordship began by 
drawing a distinction between trust property actually received by the 
trustee, and a debt owed to them in that capacity. In the former case, a 
trustee is required to strictly account for any property that came into their 
hands. However, the arrears in rent in this case ‘were neither received by 
them’, and there was a chance that the trustee ‘could never have gotten 
them’. 100  It appears that Lord Chancellor Talbot reasoned from this 
premise to relax the usually strict rules of accounting that apply to a 
trustee.101 In particular, his Lordship described the compounding in this 
case was ‘prudent’, because securing the tenant’s release of possession 
prevented the trustee from having to incur unnecessary expenses to eject 
the tenant. Later cases confirmed this understanding that the power was 
based on the principles of good management of the trust property.102  

It follows from this analysis that the ability to compound debts was 
based on the common-sense observation that where a debtor of a trust is 
insolvent, the trust may be best managed by compounding the debt to reach 
some kind of arrangement with the debtor. This was found even in the 
absence of an express clause permitting the trustee to compound debts. 
Against this background the Conveyancing and Law of Property Act 1881 
was introduced.103 Section 37(2) of the Act gives trustees the power to 
compromise and compound claims in a number of circumstances, so long 
as it seems ‘expedient’ and they act in ‘good faith’. The long title of the 
Act explains that its purpose included vesting in trustees’ powers that are 
commonly conferred on them by the trust instrument. Given that this power 
was commonly implied by the courts, it follows that the true effect of this 
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Act was to clarify that trustees had this power. This provision was then 
carried through in future legislation.104 

Therefore, even though this power is now sourced from statutory 
provisions, it finds its historical basis in the general law. The power was 
rationalised on the basis that the trust can sometimes be best managed by 
compounding claims against it, which in turn would allow at least part of 
the debt to be recovered and prevent unnecessary expense in commencing 
a suit. Legislation then sought to codify that power and provide certainty 
to trustees. Therefore, this aspect of trusteeship should be understood as 
being on based the observation that sometimes, compounding a debt or 
claim is in the best interests of the management of the trust. 

2  Power to Lease 

There are now statutory provisions in every jurisdiction (except Tasmania 
and the Northern Territory) that confer a limited power to lease on 
trustees. 105  However, the history of these provisions is slightly more 
obscure. Early cases appear to assume, without explicitly stating, that 
trustees of real property have the power to grant leases over that 
property.106 This was hardly surprising. From the middle of the 18th century 
until the 1960s, almost all agricultural activities were undertaken by tenants, 
as opposed to the landowners themselves.107 In addition, a large proportion 
of prime agricultural land was held on trust in estates.108 In combination, 
giving trustees the power to lease land was necessary to ensure that it was 
properly utilised. A failure to do so could hardly be regarded as an example 
of ‘provident management’.109 

In light of this, early cases focussed on the propriety of the length of 
any lease that had been granted. As an extreme example, in Attorney 
General v Green,110 Lord Chancellor Eldon considered the case of trust 
property that was leased for 999 years at a rent extremely below its actual 
value. There was no difficulty in concluding that granting a lease of this 
length, and at such a low rent, was not a proper management of the trust 
property. Four years later, in Attorney General v Owen,111 his Lordship 
considered a case where farmland was leased for 99 years. Again, it was 
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held that this lease was not a proper use of trust property. However, his 
Lordship declined to lay down a general rule for when a lease could be said 
to have been properly granted.112 This question as to whether there was a 
limit on the length of lease granted by a trustee was further complicated by 
the decision in Wood v Patteson,113 which suggested that ‘if the trustees ... 
have the power of leasing for ten years, I see no reasons why they should 
not have the power to lease for sixty’.114 Therefore, trusts law had reached 
an impasse – on the one hand, leasing trust property was properly 
recognised as ‘almost essential to the beneficial management’ of the 
trust.115 However on the other hand, there was uncertainty as to how long 
a trustee could permissibly lease trust property for. The Australian trustee 
legislation was implemented against this background. In particular, the 
earliest provisions from New South Wales were implemented in 1925 to 
clarify and extend the time that a lease could permissibly be granted to 
three or five years, depending on whether the trustee was empowered to 
manage the estate.116 

Understood in this context, the statutory provisions permitting a trustee 
to lease trust property take on a different complexion. They did not simply 
grant a trustee an additional power to administer trust property. That power 
was already well accepted, likely as a necessary consequence of the 
economic position of England at the time. Rather, the statutory provisions 
provided further certainty for trustees about the extent of their powers. 
They did so by codifying and extending the scope of a well-accepted 
power.117 The power to lease, as found in general law, was assumed to exist 
on the basis that it was necessary to ensure proper management of the trust. 

3  R ight to Seek Judicial Advice 

Statutory provisions permitting a trustee to approach the court for judicial 
advice were designed to allow for proper management of a trust by 
alleviating the burden placed on trustees. The ability to seek the court’s 
advice aimed to remove the disincentives that dissuaded suitable 
individuals from acting as a trustee.118 The action finds its statutory basis 
in the Law of Property Amendment Act 1859 (UK),119 more commonly 
known by the name of its sponsor as Lord St Leonards’ Act. However, 
much like the statutory provisions on compounding debts and leasing trust 
property, it is arguable that the Act did not confer substantive rights on a 
trustee above and beyond the general law. In Application of Macedonian 
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Orthodox Community Church St Petka Inc [No 2], Palmer J made the 
following observation regarding the procedure of the Chancery courts:120 

Formerly, under the old Chancery practice, if a trustee wished to obtain the 
direction or opinion of the court on a matter of administration or management 
or as to a question of construction of the trust instrument, the trustee had to 
commence an administration suit. The trustee would raise on the pleadings in 
the suit the particular point upon which the court’s advice was sought. Having 
obtained the court’s direction or advice on that point, the trustee would then 
obtain a stay of all further proceedings in the administration suit. To commence 
a general administration suit was, however, often a cumbersome and expensive 
exercise as all persons interested in the estate had to be brought before the court, 
accounts had to be taken and enquiries had to be ordered, none of which was 
necessary if all that was in question was a point of construction of the trust 
instrument or what should be done in the management or administration of the 
trust assets in a particular situation. 

In other words, there was a pre-existing mechanism that permitted 
trustees to seek advice on the administration of a trust before the institution 
of Lord St Leonards’ Act. This context is critical because it helps clarify 
the true effect of that Act. I submit that it was not intended to confer a new, 
additional right on a trustee. Rather, it was implemented to simplify the 
pre-existing mechanism that a trustee had to rely upon to receive judicial 
guidance on the administration of a trust. This purpose is made clear in the 
first reading speech of the Act, where Lord St Leonards himself stated that 
implementing this ‘summary right by petition’ would ‘be a great benefit’ 
by substituting a cheap and simple process of determining questions’.121 

4  Payment into Court 

The final example I will consider concerns the provisions allowing a trustee 
to pay money into court. The trustee legislation in each state and territory 
provides for this mechanism. 122  The main purpose of the provision as 
currently instituted is to allow a trustee to retire from their obligations with 
respect to the trust (or the part of the trust that is deposited with the court) 
in limited circumstances. These circumstances include where there is doubt 
about who is entitled to the trust property, 123  or where a discharge is 
impossible. In line with previous examples, these statutory provisions were 
based on earlier attempts to improve the administration of trust assets.  

The provisions in the Australian trustee legislation were based on the 
Trustees Act 1893 (UK),124 which in turn was based on legislation first 
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introduced in 1847. That Act, the Trustees Relief Act,125 provided that a 
trustee, ‘on filing an affidavit’, may ‘pay ... with the Privity of the 
Accountant General of the High Court of Chancery, into the Bank of the 
England’.126 However, from at least 1725, the Court of Chancery already 
had the power to take custody of property after a suit.127 Therefore the Act 
did not grant trustees with a newfound ability to dispense with trust 
property for safekeeping. The ability to do so was long standing, as was 
recognised by Lord Chancellor Eldon, who spoke in support of the Act.128 
Rather, the Act was designed to minimise the expenses incurred by a 
trustee who sought to pay money into court by giving them a statutory right 
to do so. Before the introduction of the statutory scheme, a trustee who 
wanted to pay money into court was required to bring a suit seeking 
appropriate relief of the court, namely, an order that such a payment be 
made.129 However, bringing such a suit was costly and time intensive. On 
that basis, the right to pay money into court was arguably more so a 
procedural reform to promote convenience, rather than the conferral of a 
novel statutory right on trustees. It was driven by a concern that trust funds 
were being squandered on unnecessary suits brought before the Chancery 
in pursuit of a remedy that could easily be replicated by statute. 

Given that this analysis is limited to only four examples, I am hesitant 
to draw any firm conclusions. However, a number of observations can be 
made from this study. First, these incidents of trusteeship are commonly 
justified on the basis that they promote good administration of the trust. 
For example, the developments that I have outlined have been justified on 
the basis that they are ‘prudent’, 130  ‘provident’, 131  or promote 
efficiency. 132  Far from there being any apparent doctrinal basis for 
distinguishing a trustee’s rights in comparison to their powers, they appear 
to promote a common goal. Second, although statutory intervention is now 
common-place, in these examples the statutes merely sought to codify and 
streamline pre-existing aspects of trusteeship that existed at general law. 
As a result of this, the statutory provisions that I have examined were 
implemented against the background of the general law at the time. The 
uniqueness of these historical contexts makes it even more difficult to find 
a basis for a taxonomy. Finally, the historical cases and legislation that 
developed these principles conspicuously lack reference to the terminology 
of ‘rights’ or ‘powers’. This suggests that the terminology of ‘rights’ and 
‘powers’ of a trustee should only be seen as labels that crystallised as a 
convention over time, and not as denoting any conceptual differences. 
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As Publish’d from the 30th June 1625, to the Present Time (John Worrall, 4th ed, 1739) 213-
14. 

128  United Kingdom, Parliamentary Debates, House of Lords, 1 July 1847, vol 93, col 1087-8. 
129  Examples of this include Ex parte Clayton; Re Starkie (1826) 1 Russ 476; 38 ER 184 and Re 

Eagle (1847) 2 Ph 201; 41 ER 919. 
130  Blue v Marshall (1735) 3 P Wms 381, 383; 24 ER 1110, 1111 (Talbot LC). 
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IV  Implications of Removing this Distinction 

The distinction between the rights and powers of a trustee has been 
described as a question of considerable ‘semantic and jurisprudential 
complexity’.133 However, I submit that the question is more than one of 
just semantics. In this section, I outline two consequences that follow if the 
distinction between a trustee’s rights and powers is abandoned. The first is 
the impact that this will have on questions of statutory construction, and 
the second is the broader application of discretionary power principles.134 

A  Questions of Construction 

A number of statutes refer to the ‘powers’ of a trustee. Determining the 
precise scope of a trustee’s powers, and whether they are different from a 
trustee’s rights, can assist in construing the meaning of this term. There is 
a well-accepted presumption of construction that when technical legal 
terms are used in legislation, they should be given that technical 
meaning.135 Before discussing this principle in more detail, and whether it 
is applicable, I will outline two examples of where this question might 
arise.136 

The first example is section 197 of the Corporations Act 2001 (Cth), 
which outlines when a director will be personally liable for debts and 
obligations that a corporation incurs when acting as a trustee. The position 
is that the director (as opposed to the corporation) is responsible for any 
such liability if the corporation cannot discharge it, and the corporation is 
not entitled to be fully indemnified ‘solely’ because of one or more of the 
following:137 

(i) a breach of trust by the corporation; 
(ii) the corporation's acting outside the scope of its powers as trustee; 
(iii) a term of the trust denying, or limiting, the corporation's right to 

be indemnified against the liability. 

The relevant question for this article is what is meant by the 
corporation’s ‘powers as trustees’ in subsection 197(1)(b)(ii). This is 
important because the subsection is phrased as being exclusive – that is, a 
director is only liable if the corporation cannot be indemnified because one 
of the conditions have been met. If the phrase is construed narrowly, and 
only refers to the powers of a trustee in the strict sense, then it follows that 
the subsection would not be satisfied if the trustee corporation instead 
incurred the liability by exercising a right in such a way that it was not 
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entitled to be indemnified. To my knowledge, no case has ever considered 
this issue. 

The most obvious candidate for when this might arise is the trustee’s 
ability to approach the court to seek advice. 138  Obviously, making an 
application for judicial advice involves cost that must be borne. The trustee 
may be indemnified out of trust funds for these costs.139 However, there 
are a number of instances when an indemnity will be refused. These include 
situations where costs have been unreasonably incurred during the course 
of proceedings, 140  when applications have been made in a piecemeal 
manner (instead of all at once), 141  or when litigation was commenced 
unreasonably. 142  If a corporate trustee approaches the court seeking 
judicial advice on the performance of a trust, but their right to an indemnity 
is refused because of one of these discretionary factors, will the director be 
personally liable for those costs? As I outlined in Part II(A), the ability to 
approach the court is traditionally understood as a right. The issue of 
construction is whether it is considered one of the powers of a trustee for 
the purposes of section 197(1)(b)(ii). This is a threshold question that must 
be considered before the provision applies, because it may be unnecessary 
to determine whether the trustee acted beyond the ‘scope’ of their ‘powers’ 
if they were not exercising a power in the first place. 

A second example is the ‘best interests’ covenant in section 52(2)(c) in 
the Superannuation Industry (Supervision) Act 1993 (Cth). That provision 
implies a non-derogable covenant into the governing rules of a 
superannuation trust that requires the trustee to ‘perform the trustee's duties 
and exercise the trustee's powers in the best interests of the beneficiaries’. 
Similar issues of construction arise – namely, is the reference to ‘powers’ 
technical, such that the best interests obligation does not apply when a 
trustee is exercising their rights. One practical example of this issue is 
whether a trustee charging fees as permitted under the trust instrument is 
exercising a right or a power. If it is the latter, and the best interests 
obligation does apply, there are legal difficulties as to whether the trustee 
can actually charge those fees. It is difficult to see how charging the 
members of a superannuation fund fees can ever be in their best interests.143 
One potential response is that the charging of fees by a superannuation fund 
is a right, not a power, and that the provision in section 52(2)(c) should be 
interpreted strictly such that it only applies to powers, not rights. However, 
this requires there to be a clearly understood distinction between rights and 
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powers that informs the interpretation of the Act, and that the ability to 
charge fees can be classified as one or the other. Again, I do not attempt to 
resolve this question. I merely flag it to illustrate that the classification of 
trustee rights and powers has implications beyond academic and 
taxonomical interest. 

Resolving these constructional issues (and any other similar ones that 
arise) will depend on the specific words and context of the statute in 
question. However, there is a well-accepted presumption that when words 
have been judicially construed, they should bear the meaning that has 
already been given to them by the courts. The Full Federal Court in its 
recent decision of WorkPac Pty Ltd v Skene comprehensively examined 
the authorities on this point and implicitly devised a two-step process to 
determine whether this presumption is applicable:144 

• First, the word or phrase needs to be ‘judicially construed’ such that 
it has an ‘established legal concept’.145 

• Second, consideration needs to be given as to whether the 
presumption has been displaced. Whilst this depends on the 
circumstances of the particular case, the key issue is whether it is 
‘artificial’ or ‘unpersuasive’ to conclude that Parliament was 
conscious of the interpretation such that it should not apply.146 

In terms of the threshold test as to whether the presumption should 
apply in the first place, there are compelling arguments that suggest it 
should not be applicable here. There are a number of authorities that have 
stated that it is necessary for the term to have an ‘established’, 147 
‘settled’ 148  or ‘well known’ 149  meaning. As a matter of principle, the 
presumption arises because Parliament is taken to know the state of the law 
when enacting a statute, and thus the express use of a judicially construed 
phrase is taken to be an endorsement of existing authority.150 Logically, 
Parliament cannot be taken to have endorsed a pre-existing authority when 
no such authority exists. This limitation is relevant here because to my 
knowledge, there is no case in Australia that has considered the issue of 
what, if any, differences there are between a trustee’s rights and powers. 
To the contrary, there is recent academic commentary that has posited that 
this is still an unresolved question.151 This would seemingly preclude a 
court from relying upon this presumption when construing a statute that 
refers to the rights or powers of a trustee. 
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However, difficulties arise even if a lower threshold to invoke the 
presumption is adopted. An alternative reading of the case law is that the 
meaning of a word can be ‘settled’ or ‘well known’ when there is a 
consistent and uniform usage, even when there is no judicial exegesis of 
the point. For example, Professor Joseph Campbell has noted that ‘if trust 
lawyer’s language was being used … then the trustee, in obtaining 
indemnity, would be exercising the trustee’s right, not a trustee’s 
power’. 152  However, I submit that even this lower threshold would 
arguably not be met. Whilst there is some consistency in the labelling of 
aspects of trusteeship, there are still a number of cases that refer to them 
inconsistently. For example, some cases have described a trustee’s 
indemnity as a ‘power’ that they possess,153 whereas the prevailing view is 
that it is a right. Examples exist with other incidents of trusteeship. This 
inconsistency makes it difficult to assert that that there is a ‘settled’ 
conventional meaning, especially in the absence of any clear statement of 
principle as to how this taxonomy arises. 

In any case, it is arguable that the presumption should be displaced 
when used in relation to trustee’s rights and powers because of the 
artificiality of the terminology. As I have previously outlined,154 there is 
no apparent principle that distinguishes a trustee’s rights and powers. 
Instead, the terms are mainly ones of convention, and even then there is 
inconsistency. The difficulty with relying on this terminology is that it does 
not provide a taxonomic system that allows for the classification of other, 
non-conventional aspects of trusteeship. There is authority to the effect that 
the ‘irreducible core’ of obligations imposed on a trustee are the duties to 
perform the trust ‘honestly and in good faith’ and for the benefit of the 
beneficiaries. 155  It follows that outside of this relatively narrow set of 
obligations, a trustee can be granted a broad arrange of abilities in the trust 
instrument. Examples of novel arrangements include provisions permitting 
a trustee to divide and distribute assets of one trust fund to other funds;156 
an ability to lend trust funds to any person (including the trustee in their 
personal capacity), with or without interest; 157  or clauses permitting a 
trustee to be remunerated for their efforts (above and beyond merely being 
reimbursed for expenses incurred).158 

Therefore, even if it is accepted that the terminology of whether a 
trustee is exercising a right or power is judicially settled by virtue of there 
being some convention, there is a good reason to reject relying on this 
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definition because it quickly becomes unworkable when a novel situation 
arises. By definition, a conventional usage cannot exist for a novel 
provision in a trust instrument. Without some principle underlying this 
taxonomy, it becomes useless when trying to apply this definition to new 
circumstances. Put another way, it is unpersuasive to conclude that 
Parliament intended to pick up and utilise such a narrow provision from the 
general law when it is of limited utility when construing and applying the 
relevant statutory provision. Furthermore, there is an inherent contradiction 
in assuming that Parliament intended to refer to the common (yet narrow) 
set of aspects of trusteeship that have accepted terms, when terminology as 
broad as ‘rights’ or ‘powers’ is being used. 

B  Application of the D iscretionary Power Principles 

It is well accepted that when trustees are granted a discretionary power, 
there are limitations on how they exercise it. Chief amongst these are the 
duties to exercise the powers of the trust in good faith,159 to act upon a 
proper and genuine consideration as to whether to exercise that power,160 
and to exercise that power for the purpose for which it was conferred.161 
The weight of authorities discusses these obligations as constraining the 
exercise of a trustee’s power or discretion, and not their rights.162 It seems 
then that either these obligations do not attach themselves to the exercise 
of a trustee’s rights, or that no case has ever had to consider this issue. 
However, as I have outlined, there is no clear distinction between the so-
called rights and powers of a trustee. As a result, these principles of good 
faith, proper purpose and genuine consideration should equally apply to 
every act that a trustee undertakes in that capacity, whether or not it is 
conventionally described as the exercise of a right or power. 

This conclusion is fortified when one considers the basis of these 
obligations. In Whishaw v Stephens (commonly known as Re 
Gulbenkian’s Settlement),163 the Appeal Court considered a clause in a 
trust instrument that permitted the trustee to pay money to a specified class 
of beneficiaries. The issue in the case was whether this specified class of 
beneficiaries was uncertain. Lord Reid conceptualised the issue as one 
requiring the Court to consider whether the clause required the trustee to 
act in a manner that was impossible, even with the assistance of the 
court.164 The antecedent question then, is what duties are imposed on the 
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trustee. His Lordship noted that the relevant discretion contained in the 
clause:165 

is a power given not to the individuals who happen also to be trustees but 
to the trustees as such so that new trustees duly assumed or appointed can 
exercise it. In my view it must follow that the trustees are to act in their 
fiduciary capacity. They are given an absolute discretion. So if they decide 
in good faith at appropriate times to give none of the income to any of the 
beneficiaries the court cannot pronounce their reasons to be bad. And 
similarly if they decide to give some or all of the income to a particular 
beneficiary the court will not review their decision. ... But their ‘absolute 
discretion’ must, I think, be subject to two conditions. It may be true that 
when a mere power is given to an individual he is under no duty to exercise 
it or even to consider whether he should exercise it. But when a power is 
given to trustees as such, it appears to me that the situation must be different. 
A settler or testator who entrusts a power to his trustees must be relying on 
them in their fiduciary capacity so they cannot simply push aside the power 
and refuse to consider whether it ought in their judgment to be exercised. 

This quoted passage outlines those core duties placed on a trustee when 
exercising their power – namely, that they must exercise the power in good 
faith and with proper consideration. Critically, it appears that these duties 
follow because they are granted to the trustees in their capacity as trustees, 
as opposed to ‘individuals who happen also to be trustees’. 166  This 
reasoning is equally applicable to what are commonly called the rights of 
a trustee. These abilities attach themselves to the office itself, and therefore 
if there is a new trustee appointed, they will inherit both the powers and 
rights of that position.167 This conclusion also follows when one considers 
the nature of these rights. They clearly attach themselves to the office of 
trustee itself, as they allow a trustee to reimburse themselves for expenses 
incurred in the exercise of the trust, allow trust property to be dealt with in 
a certain way,168 or allow advice to be sought as to how the trust should be 
administered (just to name a few). On that basis, and in line with the 
reasoning quoted above from Whishaw v Stephens, it follows that prima 
facie the trustees should be required to act in their fiduciary capacity when 
considering the exercise of their rights. 

Furthermore, there is no reason in principle why those fiduciary duties 
would be inapplicable when exercising their rights. One potential argument 
would be that many trustee rights, such as the right of indemnity, are 
beneficial to a trustee. This creates a seemingly irresolvable conflict with 
the fundamental duty of a fiduciary to act solely for the interests of their 
beneficiary.169 It follows that, arguably, a trustee’s fiduciary obligations do 
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not extend so far as to apply when a trustee is exercising their rights. 
However, there are three responses to this. First, as posited earlier, it is 
arguable that many of the rights of a trustee also operate to the benefit of 
the beneficiaries of a trust.170 In particular, many of the rights of a trustee 
were conferred with the ultimate goal of promoting good administration of 
trusts more broadly. The second response is an alternative to the first – 
namely, that a trustee’s rights do not actively benefit a trustee; rather, they 
merely eradicate any loss that they may suffer. Fiduciary obligations do not 
go so far as to require a fiduciary to sacrifice their own self interests in 
pursuit of their beneficiary’s interests. It is true that as a general principle, 
a fiduciary undertakes to act in the interest of their beneficiary.171 However, 
the content of any high level statements must be determined by analysing 
the specific rules that attach to fiduciaries.172 In particular, the High Court 
has held that fiduciary obligations are proscriptive, rather than 
prescriptive.173 This has informed the reticence to impose a requirement 
that a fiduciary take active steps to further the interests of their beneficiaries, 
even if it comes at their own detriment.174 They are only prohibited from 
carrying out certain acts. This framework can be used to justify certain 
aspects of a trustee’s rights. For example, the right of indemnity recognises 
that a fiduciary generally has no obligation to spend money from their own 
pocket to benefit a beneficiary. Rather, it is analogous to allowances made 
for the care and skill exercised by a noncustodial fiduciary.175 Furthermore, 
the right of a trustee to approach the court for judicial directions can be 
conceptualised as recognising that a trustee is not obliged to risk liability 
in the selfless pursuit of a beneficiary’s interests. Understood this way, the 
rights of a trustee do not conflict with their fiduciary position because they 
do not per se provide a personal benefit to them. Rather, they merely 
ameliorate harm that they would otherwise suffer. 

The final argument is that even if some aspects of trusteeship are plainly 
beneficial to a trustee, this can still sit alongside their general fiduciary 
obligations. It is well accepted that a beneficiary can excuse or authorise 
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acts that would otherwise be in breach of a fiduciary’s obligations. 176 
However, if this authorisation is given prospectively, it must be construed 
narrowly.177 This means that any fiduciary can retain that character and 
their equitable obligations whilst still being permitted to act in their 
interests in some instances. It is only within the narrow field of 
authorisation that they are permitted to pursue their own interests. This 
means that when authorisation to act in breach of a fiduciary exists, the 
entire corpus of fiduciary obligations is not displaced. This explains why a 
trustee acting dishonestly, or in bad faith, is not able to rely on an 
exculpatory clause in a trust instrument. 178  It follows from this that 
authorisation to act in breach of certain duties will not allow a fiduciary to 
contravene every single duty. Thus even if the rights of a trustee do conflict 
with a fiduciary’s overall obligation to act in their beneficiary’s interests, 
this does not detract from the overall fiduciary character of a trustee. 

What follows from this analysis is that the principles outlined 
previously should equally apply to a trustee when exercising their rights, 
as well as when exercising discretionary powers. Whilst this seems like a 
radical proposition, much of the existing case law on the exercise of a 
trustee’s rights can be reconciled with this proposition. There is a wealth 
of case law outlining limitations on when and how a trustee can exercise 
their rights. I submit that these limitations can readily be understood 
through the lens of the principles outlined in cases such as Karger v Paul, 
which limit how a trustee is able to exercise their powers. 179  For the 
purposes of this section, I will consider three incidents of trusteeship that 
are commonly understood to be rights: the right to indemnity, the right to 
pay money into court and the right to seek judicial advice on the 
administration of a trust. 

The limitations on the right of indemnity are well settled. In short, the 
major limitation is that a trustee is only permitted to indemnify themselves 
from trust assets when they incur a liability from carrying out authorised 
acts.180 In addition, any expenses must be properly incurred.181 However, 
these limitations can also be understood through the lens of cases that limit 
how a trustee must exercise their powers. The most basic requirement is 
that a trustee must exercise their discretion for a proper purpose and in good 
faith. The right of indemnity is clearly circumscribed by this limit, because 
there are well defined circumstances in which a trustee can claim 
reimbursement. For example, a trustee will be denied reimbursement when 
they carry out an unauthorised act. This means the trust will be in no worse 
position because of that act, in much the same way that a trustee acting 
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improperly will be required to compensate the trust to put it in the same 
position but for that breach. 

Second, a trustee is only permitted to pay money into court in limited 
circumstances. These include situations where there is doubt about the 
identity of the beneficiaries, 182 there are conflicting claims to the trust 
assets amongst beneficiaries or potential beneficiaries, 183  or where a 
discharge is impossible. These all serve the overriding purpose of giving 
the trustee the ability to retire from the burdens of trusteeship, but only 
where it is impossible for them to retire and appoint new trustees.184 This 
is analogous to the position that a trustee can only exercise a power for the 
purpose for which it was granted. As a result, a trustee will not be permitted 
to pay money into court for an ulterior purpose, such as to avoid personal 
liability.185 Furthermore, in the same way that a trustee will be required to 
compensate the trust for any loss when they act for an improper purpose, a 
trustee who brings an application to pay money into court that is refused 
on the basis that it is for an improper purpose may be required to pay the 
costs of any such application.186  

Third, a trustee will not be permitted to recover their costs for a judicial 
advice application where they have litigated unreasonably, 187  incurred 
unnecessary expenses, 188  or made applications across a number of 
proceedings when they could and should have been consolidated into 
one.189 This is perhaps the most difficult to fit into the framework of the 
exercise of trustee powers. In the Macedonian Church Case, the High Court 
held that an application for judicial advice is not restricted to non-
adversarial proceedings. 190  This had been described as a significant 
limitation on the court’s jurisdiction in this area. 191  Removing this 
impediment makes it more difficult to argue that an application was made 
for an improper purpose, because that decision has broadened the 
circumstances in which it is appropriate to bring an application. It is equally 
difficult to argue that denying costs to trustees who incur additional costs 
when making an application is an application of discretionary power 
principles. This is certainly not a breach of good faith, because mere 
carelessness is insufficient to support a finding that a trustee was exercising 
a power mala fides.192 Rather, the better view is that the discretion given 
to trustees to approach the court for advice is circumscribed by the 
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requirement that they do so reasonably, and with minimal cost to the trust. 
Put this way, a trustee will be permitted to exercise their discretion to 
approach the court for advice so long as they do so in a cost effective and 
reasonable manner. A failure to do so will leave them liable for costs, in 
the same way that a trustee acting ultra vires will be required to compensate 
the trust for any loss suffered. 

Whilst conceptualising the exercise of a trustee’s rights as a 
discretionary power largely conforms with existing case law, there are 
some practical consequences of this approach. If a trustee improperly 
exercises their discretion, then a beneficiary can seek the intervention of 
the court compelling them to consider the position correctly. 193 If this 
approach is applied to what are traditionally referred to as rights, then a 
trustee can also be compelled to consider whether they ought to seek 
judicial advice, or pay money into court for instance. Of course, there are 
some circumstances where this may not arise – it is unlikely that a trustee 
would voluntarily choose to not exercise their right of indemnity, yet a 
beneficiary would then seek court intervention requiring them to do so. 
However, on a principled level, this approach provides an overarching 
framework for controlling the exercise of a trustee’s rights. 

V  Conclusion 

I am surprised that there is no existing academic commentary that has 
considered the differences between a trustee’s rights and powers. This 
question could have significant legal implications. In particular, it may be 
necessary to understand the scope of the word ‘rights’ or ‘powers’ when 
engaging in statutory interpretation, and it may also affect how trustees are 
constrained in choosing to exercise a discretion. 

In answering this question, this article does not necessarily argue that 
the language we use to describe the functions of a trustee should change. 
The phrase ‘trustee’s right to indemnity’ is entrenched alongside a number 
of other similar labels, and hence is unlikely to change. However, care must 
be taken so that these labels are not given more weight than they deserve. 
If the names of trustee functions have legal implications, and are not just 
labels of convenience, it is necessary to question what those labels mean, 
and whether they are appropriate. In my view, the prevailing use of these 
labels is an example of form prevailing over substance. Trustees should be 
seen as having a sphere of permissible activities, with the boundaries of 
that set being determined by general law, statute, and the particular trust 
arrangement. There is no convincing reason why some of these abilities are 
considered rights, and others powers. To the contrary, there are principled 
reasons why they should be understood as being one and the same. 
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