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Product Liability : an Examination of the Effect of the Doctrine of Forum
Non Conveniens on Australian Litigants in the United States of America

Abstract

An Australian consumer who is injured by a defective product manufactured by an American citizen or
company would be well advised to bring his or her action the United States of America rather than the home
forum.

This paper considers the forum non conveniens doctrine and the dilemma created by the United States
Supreme court in Piper Aircraft Co v Reyno.
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Articles

PRODUCT LIABILITY—AN
EXAMINATION OF THE EFFECT OF THE .
DOCTRINE OF FORUM NON
CONVENIENS ON AUSTRALIAN
LITIGANTS IN THE UNITED STATES OF
AMERICA*

by

Gay R Clark

Senior Lecturer in Law

Queensland University of Technology**

introduction

An Australian consumer who is injured by a defective product
manufactured by an Ameriean citizen or company would be well advised
10 bring his or her action in the United States of America rather than
the home forum,!

Product lishility law as developed in the United States of America
imposes strict liability upon all those in the chain of placing a defective

* This is the first article in a two-part secies.

== Adjunct Professor of Law, Bond University.
| Tt may indesd be the case that the home forum does not have jurisdication and
therefire it will be necessary to sue in the United States,

Order 11 Rule 1{4) Supreme Court Rules provides for service of o defendant out
of the siate when any act or thing for which damages are sought 1o be recovensd
was done within the jurisdiction. Whether the act was done within the jurisdiction
will depend upon the particular fcts of the case, Tn the case of'a claim for negligence
rthuhm:hddmﬂthelmmcnmmuadinuwphoewbmﬂwmﬂmmm
of omission occurred rather than in the place whers the injury occurred, Lewds
Construcrion Co Pty Led v Tichauer 84 1966 VR 341; Buttigeie v Universal Teraminal
and Stevedoring Corp 1972 YR 626, MaoGregor v App!'m:'m dey (ax 1976 QR
I75.

However, the Privy Coundl in Distiflers Co (Bio-Chemicalsh Lid v Thompson I'P'.Tl
AC 458 held that a fadlure 10 warn that the drug marketsd was

pregnant women was a wrong comumitted gl the point of sle (New South Wﬂlu}
therefore the New South Wales court had jurisdiction, Sec also P Nygh, Conflicy
of Lows (n Australla, (dth od, 1984) 35-38.
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product in the stream of commerce,* The manufacturer,® wholesaler and/
or distributor,” retailer, lessor,® and licensee” are all potentially liable 1w
the injured consumer under the doctrine of striet liability. Indeed there
need be no precise legal relationship between the defendant and injured
consumer, or the defendant and the maker of the product for the defendant
to come within the umbrella of liability. It is sufficient that the defendant
is an integral part of the overall producing and marketing enterprise of
the defective product.” Clearly strict liability is more attractive to plaintiffs
than the reguirement still prevalent in Australian jurisdictions to either
prove neghigence, with the burden of proof remaining on the plaintiff
throughout,* or if the consumer wishes to sue the manufacturer of the
defective product, to establish the existence of a contraciual relationship

with that party.

With respect to the negligence based action the standard of liability
still falls significantly below one of strict liability, as strict liability in
tort without fault remains the preserve of the Rylands v Fletcher™
situation, or in some cases nuisance, but the doctrine has not been
extended to the field of product lability."

It is also difficult for & consumer 1o establish a contractual relationship
with the manufacturer as in most cases the contract of sale will be
between the consumer and retailer who may in turn have purchased
goods from a wholesaler. Centminly if the purchaser does successfully sue
the retailer the latter has a contractual right to sue his supplier for breach
of warranty and so on up the chain of distribution to the manufacturer;
but this is an expensive and cumbersome way of bringing home to the
manufacturer Hability for defective goods and sometimes the process

breaks down.?

The United States presents an attractive forum for the Australian
litigant for many other reasons. Contingency fiees mean that the foreign
plamtiff will not peed to find a large amount of money for lawyer's fees
belore receiving judgment. Courts in the United States generally do not
award costs against the “loser’, The plaintiff can also expect to receive a
greater amount in damages from an American court than an Australian
court, and discovery and other pre-trial procedures are infinitely better
than ours."”

Allisen Steel Mfg Co v Superior Court of Maricopa Counry 511 P 2d 198, 20 Arix
App 185 (C1 App, 1573).

Greenman v Yuba Power Prodwerions, fne (19733 37 Cal Reptr 697,

Barth v B.F. Goodrich Tire Co (1968) 265 Cal App 24 228,

Vardermark v Ford Motor Co (1964) 61 Cal 2d 236,

MeClaflin v Bavshore Equipmens Rental Co (1959) 274 Cal App 2d 446,

Garcia v Halvetr (1970) 3 Cal App 3d 319,

Kasel v Remington Arms Co, 101 Cal Rper 314, 24 CA 3d 711, (1971)

See Dariely and Dawniels v R White amd Sorz Lad (1938) 4 All ER 258,

{1868) LR 3 HL 330,

RG Blunt, *The Tort System and Liability of Manufhcturers for Product—related
njuries and Death: The Australian Viewpaint’ (1980) 54 ALY 472.

In Lambert v Lewiy (1978) 1 Lioyd's LR 610 the contractual indemnifying process
broke down becouse the remailer could not remember the name of the distributes,
Piper Aircraft Co v Reyno, 454 US 135, 252 n 18 (1981).

[
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However, Australian litigants in the United States are faced wi
_ th
numbn_- of pmh}em; which revolve around selecting the most appm“;rinn:
forum in America in which to bring the action.

Ideally the plaintiff will be seeking a forum which:—
. has jurisdiction;

2. will not dismiss the action on the basis of the forum nunl

conveniens doctrine

3. will apply substantive law which will be fix
! i vourable ta the

‘I:hjsisindcudamuurder.mdupuciall 50 in the i
plamt:ﬂ“ suing in the United States.' Chuin:': aof law, ﬂmr:mf::i::
increasingly more complicated will often be resolved favourably. However
it is the doctrine of forum non conveniens which currently presents rl'.u;
greatest hmﬂl::r for the Australian litigant in the United States as it
‘provides a viable means for reducing litigation by foreign plaintiffs™
:nd mx:s:id the judicial tendancy has increasingly been to employ this

This paper considers the forum non conveniens doctrine and the
dilemma created by th i prem in P
g i by the United States Su ¢ Court in Piper Afrcrafi

Forum Non Conveniens

Th:dutrimcfﬁ:mmnnnmnvmienuﬂnmammﬂichhﬂ'msdhm' i
over an action to dismiss that action when the court dnt:rm'm::s it would
be more appropriate to litigate the matter in another forum. '* The doctrine
presupposes It.h.at the court correctly has jurisdiction and venue'® and
that there exists another forum in which the defendani is amenable 1o
process.

I4Mhlheminﬂuhmnﬂiumm:]nmm=nhmm pikrate
As s the the US is
Jjurisdictional soversignty. Product Mﬁlyuﬂn:gﬁmummﬁmu;;mm
mm@nﬂm!lbgpnamﬁuwﬂlmmb:hwulhnHunuh
e of diversity ufnwp,mwwuﬂwﬂlbrupphiﬂ.mw law, Ser
s Ed;uﬂumwdﬂnrfwhmrﬂmﬂuﬂﬂj.
yoe, “Foreign Plaintiffs and Forum N veniens. Going Beyond Beayno(
&4 Tex L Rev 193, 195 - -
16 AR Stein, 'Forum Mon Conveniens and undan Access Doctrins'
(1984-5) 133 U Pa L Rov 781, 784, e e s
1T 454 US 233 (1981}, (Reyno case )
I8 Gu{(ﬂifﬁ,trpvﬁﬂ:ﬂi!ﬂ”ﬁ!ﬂl“im.
19 1d 504,
20 Id 308-7. The forum non conveniens doctring i
presupposes an alternat {
In Tm:;cl mf.&ﬂa:mpdrwv Mermald F 743 F 2d 48 (1m Grlﬁl?r'::
Cmm_ 1 of Appeals maritime cuse stated there mis be ternative forum
dismissal on forum non conveniens ground, S o
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The Basic Doctrine

The doctrine was developed by the Courts of Scotland® and was firm
applied in the United States in admiralty cases®™ In 1947 the United
States Supreme Court in Gulf Gif Corp v Gilbers™ and Koster v Lumbermens
Mutual Casualty Co™ confirmed the extension of the doctrine beyond
the agmirxlty jurisdiction to dismissal of common law and equitable
suits,

In the Gulf Oif case,® the Supreme Court reinstated a decision of the
District Court dismissing a suit commenced in New Yark by a citizen
of Virginia, against & Pennsyilvanian corporation carrying on business in
New York and Virginia. The action concerned a fire which occurred at
the plaintiffs warehouse in Lynchburg, Virginia. All relvant events
ocourred in Virginia and all witnesses were located there.

The plaintiff offered two main reasons for commencing the action in
MNew York. First, the plaintiff thought that his claim for damages of four
hundred thousand dollars ‘may stagger the imagination of a local jury
... unaccustomed to dealing with amounts of such a nature”.”” Secandly,
the plaintiff argued that his case would be prejudiced by trial in Virginia
because it would be impossible o procure a jury with no previous
knowledge of the facts.™

The Supreme Court approach was a significant departure from the
traditional one as it held that the central focus in an enquiry as to the
applicability of forum non conveniens was one of convenience, The court
therefore rejected the above arguments and affirmed dismissal of the
plaintiffs action on the basis of an inconvenient forum. Dismissal on
the ground of forum non conveniens left much to the discretion of the
Judge and his exercise of it would only be overturned if a clear abuse of
such exercise was evident.” The Supreme Court found that on the facts
there had been no abuse of discretion, Virginia being a far more appropriale
forum for the trial.

The court in the (Fulf Oil case® stated that the purpose of the forum
non conveniens doctrine was (o ensure that the plaintiff did not bring

21 Piper dirergfi Co v Reyne 454 US 235, 248 o 13 (1981). See abo KL Hartman,
*Forum Mon Conveniens and Foreign Plaintiffs in the Federal Court® (1981) Geo
LI 1251, 1259 But See Paulsen and Burrick *Forum Non Conveniens in Admiralty'
(1982) 13 1 Mar L & Com, 343, M6-7 supgest that the doctrine was developed in
America prior 1o and independently of the doctrine developing in Scotland.

22 Casenote—Piper v Reyne ‘Change of Low and the Forum Non Conveniens Enguiry’
(1982) 36 Ark L Rev 273, 292,

21 330 US 501 (1947 (Gulf il case.)

24 330 US 514 (1947). (Koster coge.)

25 The US Supreme Court has not conclusively determined whether federal or state
lww is applied in o diversity cose, [n several cases the court has been oble 1o avoid
the issue by asauming that state and federal doctrine were identical See Piper v
Reynp 434 US 235, 248 n 13(1981), the Gulf O case 330 US 501, 509 (1947) and
see H Litman, ‘Considerations of choice of Law in the Doctrine of Forum Non
Conveniens' (1986) 74 Cal L Rev 565, 566 n &

26 330 US 501 (1947).

27 14 510,

28 Id 510,

214 507

J0 14 30l
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actions in 8 particular forum simply to harass and vex the defendant,
Rather it was a device to be used by the court to control ‘the temptation
to resort 10 o strategy of forcing the trinl at 8 most inconvenient place
for an adversary.. . However, the court maintained that ‘unless the
balance is strongly in favour of the defendant, the plaintiffs choice of .
forum should rarely be disturbed'. =

Public and Private Interest Factors

According 1o thl: Supreme Court the criteria federal courts must consider
when determining whether to apply their discretion are divided into the
‘private mierests’ of the litigants, and the ‘public interests’ of the local
forim.

In the private interest sphere important considerations inelude—

{a) the relative case of access to sources of proaf;

{b) the avatlabihty of compulsory process for attendance of
unwilling witnesses, and the cost of obtaining the attendsance
of witnesses;

(c) the desirability of a view of the relevant location;

(d} all other practical matters that make trial of
expeditious and inexpensive: T

{e) the enforceability of a judgment if one is obtained.*

Public interest faciors include—
(a) congestion of the courts:
(b) the fact that jury duties ought not to be imposeéd upon o
cnn!mun.itf that has no relation 1o the litigation: v
{c) the interest in having localised controversies decided ai home;

(d) in diversity cases the appropriateness of having the case heard
by a court which is familiar with the law to be applied. ™

However, it can be argued that the focus here was not on any unfai
1o the plaintiff but simply on the practical burdens a court ma; mmtﬁgg
in untangling ‘problems in conflict of laws, and in law foreign to itself,»
Th:rgtbn: the court was nol concerned with which law was to apply lo
the dispute, but only with the procedurnl complications of making that
determination,

The Circuit Court of the District Court of Columbia in Pain v Unit
Technologies Carp ™ took the Gulf Oil factors one step further by Ia}rin!:
down a four part test in application of these factors namely;—

l. Establish whether an adequate alternative forum exists which
Ppossesses jurisdiction over the whole case:

314 s08,

31 1d 508

33 1d s08.

M1 5084

35 1d 508-9.

36 Litman, 74 Cal L Rev 573,
IT 637 F 2d 775 (DC Cir 1480)
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2. Consider all relevant Guff Off factors of private interest,
weighing in the balance a strong presumption against disturbing
the plamtiff's initial forum choice;

3. If the balance of private interest is in equipoise, the court
then must determine whether or not the Gulf Oil public
imterest factors tip the balance in favour of tdal in the
alternative forum; and

4. The court must ensure that plaintiffs can reinstate their suit
in the allernative forum without undue inconvenience of
prejudice ™

However, in the Gulf @il case® itself the Supreme Court refused to
identify any specific circumstances which would justify or require either
grant or denial of a remedy, but preferred to retain flexibility in weighing
all the relevant private and public interest factors and determining each
case on its own facts.® However, in agreement with the commentator
David Boyee, the scale is clearly tipped in the plaintiff's favour.®

Despite this strong presumption in favour of the plaintiff's choice of
forum the trial courl may nevertheless dismiss the action in the exercise
of its discretion if it is shown by the defendant thati—

I. the chosen forum would show such oppressiveness and
vexation 1o the defendant out of all proportion 1o the plaintiff's
convemence, or

3 the chosen forom is inappropriate because of considerations
affecting the court’s own administrative and tegal problems.*

The decision in the Gull Oil case® did not distinguish between home
forum and non home forum plaintiffs, and in fact the Circuit Court for
the District Court of Columbia in Pain* stated that American citizenship
per se proves largely irrelevant in the Guif Oil** balancing process. A
similar viewpoint was adopted in Alcoa S.5. Company v MyV Nordic
Regent.* Consequently pre Piper Aircraft Co v Reyno," citizenship of
the plaintiff was not a key issue. There was no determination that foreign
plaintiffs were disadvaniaged as compared to American citizens.

Conclusion

Under the principles enunciated in the Gulf Qi case® and the Kosrer
case" o defendant moving for dismissal on forum non conveniens ground
had a difficult 1ask. He carried the burden of convincing the court that

38 1d 797-9%

39 330 U5 501 (1947

40 See alo Willlams v Green Bay and Wettern Ry Co, 326 1S 340, 357 [1946) where
the Supreme Court refused 10 lay down any sirict rule to govern discretion and
streased that each case tums on s fets,

41 Doyee, 64 Tex L Rev 205,

41 Koster case 330 US 518, 524 (1947).

43 330 US 501 (1947}

44 637 F 24 775 (DC Cir 1980).

45 330 US 501 (1947}

46 101 US 258 (1930

47T 454 1S 235 (1981)

48 330 US 500 {1947)

4% §d 518,
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after reviewing the Guif Gif® factors the balance was so strongly in his
favour that it would be unfair and oppressive not to dismiss the suit,
However, relatively recent cases culminating in the Reyno case’!
demonstrate a movement away from requiring the defendam 1o discharge
such a difficult onus.® The courts today while giving lip service to the
principles of Gulf (4 and Koster® appear to be requiring the defendant
to show that the forum is merely inconvenient rather than oppressive
or burdensome. This is not an encouraging development from the point
?l‘ view of an Australian plaintiff wishing to litigate in the American
QU

The United States Supreme Court Decision in Piper
Aircraft Co v Reyno

The next stage in the evolution and refinement of the dociring of forum
non conveniens came in 1981 with the United States Supreme Court
decision in Piper Aircrgft Corp v Reyno®® which was the court’s first word
on the subject since Gulf GiP" thirty-five years previously.

The Supreme Court in Reyvne® formally acknowledged that the doctrine
of forum non conveniens could be used to dismiss actions from federa)
courts, even though dismissal would have the result of relegating the
plaintiff to a forum which had laws ‘less hospitable to her cause of
action,"® This was so even though all forum rules governing forum access
were satisfied, that is personal and subject matter jurisdiction and venue.
It was even determined that the forum’s law would govern the liability
issue,® Despite these factors the trial court could in its discretion, afier
weighing the Gulf Oi*" factors decline to assert jurisdiction over the case,
after determining that retention of jurisdiction was inappropriate.

_ The facts in Reyno® are reasonably straightforward and typical of
incidents giving rise to forum non conveniens arguments, The litigation
arose out of the crash of a twin-engine Piper Aztec airplane in the Scottish
highlands. The pilot and five (5) passengers, all Scottish citizens, were
killed instantly, Reyno, & citizen of the United States, commenced
wrongful-death actions as admuinistratrix of the estates of the five dead
passengers against the Piper Airgraft Company (Piper) and Hartzell
Propellor Inc (Hartzell). The propellors had been made in Ohio by

50 Id 501,

St 454 LIS 235 {1Y81)

52 € Neslund, ‘Forum Mot Conveniens: Limiting . Access 1o Federsl Couns for
Transnationi| Disputes’ {19817 1 Ine'l and Pol'y 372 Recent Decisions, urisdiction
Igr!d Procedure—Forum Non Convendens' (1986) 15 Vand J Transnatl L 583, 594-

53 30 US 500 (194Th

3 OId 318

55 454 US 235 (1981)

56 330 UUS 301 (1947)

57 454 US 235 (1981).

58 Siein, 133 1) Pa L Rev 822,

59 The Court of Appeals determined that the forum law would a1 leasi apply 1o the
defendant Hartzell The Supreme Court did not question the Coart of Appeals
choice of low determination,

B 330 US 501 (1947)

61 454 UUS 235 (1980)
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Hartzell and the plane had been manufactured in Pennsylvania by Piper.
Reyno alleged negligence and strict Hability on the part of these two
defendants. At the time of the accident the aircraft was owned and
maintained by Air Mavigation and Trading Co Lid (Air Navigation) and
registered in Great Britain. McDonald Aviation Ltd (McDonald) operated
the aircraft in Great Britain as part of its air taxi service, Following the
accident the British Department of Trade investigated and their report
suggested mechanical failure. However, after a nine day hearing by a
Review Board no substantial evidence of defective product was found
and the Board concluded that the likely cause of the accident was pilot
error. There was evidence to suggest the pilot was flying at an unsafe
altitude, Separate actions by the relatives of the five passengers had been
filed in Scotland against Air Mavigation, McDonald and the pilot’s estate.®

Reyno had originally commenced her action in the Superior Court of
California. However, the suit was removed 1o the United States District
Coun for the Central District of California on the motion of Hartzell
and Piper. Piper then petitioned for transfer pursuant to 28 USCAS
1404(a) 1o the United States District for the Middle District of
Pennsylvania. Transfer was granted, Onee in that court, Piper and Hartzell
moved for dismissal on the basis of forum non conveniens. They argued
that the matter should be litigated in Scotland, not the United States.
Foth defendants agreed (o submit to the jurisdiction of the Scottish courn
and to waive any defence based upon the Statute of Limitations. The
District Court dismissed the action upon these conditions, holding that
as the plaintiff was the ropresentative of foreign plaintiffs her choice of
forum was of little weight.® Further, after a consideration of Gulf Oif
private and public interest factors Scotland was overwhelmingly the more
convenient forum.

The United States Court of Appeals reversed this decision on Iwo
grounds: first, dismissal is not appropriate where the law of the alternative
fornm is less favourable to the plaintiff and secondly, the District Court
had abused its discretion in conducting the Guff Oif analysis.*

Certiorari was granted by the United States Supreme Court. They
reversed the decision of the Court of Appeals and reinstated the District
Court's dismissal.

The Supreme Court closely scrutinised the decision of the District
Court and held that it did not err in the exercise of its diseretion; and
as the forum non conveniens determination is committed 1o the sound
discretion of the District Court it can only be reversed where there has
been a clear abuse of discretion.™

It is therefore arguable that an abuse of discretion will always be
difficult 1o substantiate by an appellate court, provided the trial judge

62 1d 240,

A3 1d 242,

B4 330 US 501 (1947}

65 454 US 235, 244 (1981).
a6 Id 234,
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has ‘dutifully recited the Gulf OFf factors and stated a conclusion’
Arguably therefore there is no effective appellate review of trial court
decisions—they arg only subject to cursory appeliate scrutiny. The resuli
of this is that in practical terms reversals of forum non conveniens
tulings are infrequent. %

Piper v Reyno: Change in Substantive Law

It is impossible not to agree with the Supreme Court that giving conclusive
weight to the possibility of a change in the law would render the doctrine
of forum non conveniens virtually useless.™ As the court stated, jurisdiction
and venue requirements are often easily satisfied giving the plainuff
several forums to choose from, Maturally the plaintiff will select the
forum whose choice of law rules are most advantageous to his case, The
result would be that a defendant would almost always fail in a motion
to dismiss because it would resull in an unfavourable change in the
law, ™

The court did however hold that an unfavourable change in the law
should be given substantial weight when the remedy provided by the
alternative forum is so cledrly inadequate or unsatisfactory that it is
really no remedy at all.™

Such an approach is necessary in any event because the doctrine of
forum non cemveniens presupposes that there is an alternative forum
where the plaintiff can In fact prosecute his claim. I the remedy provided
by the forum is so inadequate as to amount to no remedy at all, clearly
there is no alternative forum:. No basis then exists for the application of
the doctrine.

But the Supremie Courl's approach is subject to the serious criticism
that it “instructs the court w ignore a factor affecting justice—a change
of law—and weigh factors which may or may not affect justice or
convenience—residency amd citizenship,™ The result is a movement
away from the principles underlying the forum non conveniens doctrine.™

_ It is suggested that a better approach would be to give some weight
to the fact that an unfavourable change in the law may result for the
plaintiff if the action is dismissed.™ More weight should be given to this
factor when the alternative forum is only available through submission
by the defendant. For the reasons outlined above, this factor should not
be conclusive, but certainly il should be taken into account, otherwise
the court will be ignoring the fact that the defendant is engaged in reverse
forum shopping. In many instances the true motivation behind the forum

67 Stein, 133 U Pa L Rev B32

6F ik,

69 454 LIS 235 250 (1981)

T iid,

TE 1d 254,

T2 Receni Decisions, |3 Vand J Transnat'l L 594,

T3 ibid.

74 If an Austrafisn plaintiff's action is dismissed by the US Courts, sinct lisbality in
tort is not available in Austrahia, The plaintifl would then hove 1o sue in negligence
which 4 more difficult 0 prove,
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non conveniens application Is NOT that the forum is inconvenient but
rather an understandable desire to avoid the application of the more
stringent laws relating to product Lability. If Lh:_ court allaws this fact
1o be ignored it makes 8 mockery of the docirine. As stated by one
commentatorn—

Ameérican defendants have turned with increasing frequency to the forum nom
conveniens doctrine because it has proven to be an effective means to avoid
litigating an international dispute in federal court. .Ml.hullgl;l it is common
practice, a purcly defensive use of forum non conveniens as a litigation strategy
conflicts with the doctrines underlying purpose: ensuring that defendants are
protected from unnecessary inconvenienge. ™

In Reyng™ the Supreme Court stated in a footnote to their judg;ml;m
that the fact that the defendant may be engaged in reverse forum :hu];fpmg
*ordinarily should not enter into & trial court’s analysis of the privaie
interest factors,™ The Courl stated that,—

IF the defendant is able to overcoms the presumption in favour of the pluintill
by showing that trial in the chosen forum would be unnecessarily hurd:lnsnmc
dismissal is appropriate—regardless of the fact that the defendont is also
motivated by a desire 1o obtain a favourable forum,™

With the greatest respect 1o the court, this statement is hardly apposite
1o the foreign plaintiff who, according to Reyno does not have thle
advantage of a presumption in his favour that the c_husen f‘qrum_ is
convenienl. By denying a foreign plaintiff this presumption and ignoring
the fact that the defendant is secking dismissal, not i:rer:ausc_ it is
‘unnecessarily burdensome’ 1o defend in his own forum but to avoid lhu:
more stringent liability imposed by the American court, the court is
unwitlingly condoning reverse forum shopping, This is particularly harsh
on the foreign plaintiff bringing suit in the United States when no other
forum has jurisdiction except by the consent of the dqit:_:dam, l} is
difficult to see the reason for such discrimination unless it is to relieve
the pressure of a backlog of cases on the United States court structure.

In Fiacco v United Technologies Corp™ the Southern District Court of
Mew York took the view that a difference in substantive law was 3
relevant consideration. The court was being asked {o dismiss a plzu_.nluﬂ'
who jurisdictionally had a right to sue in only one forum. Ar.: alternative
forum would only have jurisdiction through the defendant’s veluntary
submission to that jurisdiction.

The case arose from a helicopter crash in the North Sea, off I'ﬂc-rway,
One plaintiff was American, one English and seven were Numlg:aq. The
defendart, an American helicopter manufacturer, moved 1o dismiss on
forum non conveniens grounds, The court refused dismissal on the basis,
inter alia. that it would result in a change in substantive law unfavourable

75 Hamman, Geo L I 1258,

Th 454 LIS 235 (1981)

77 14 252,

78 Id 5L

T4 514 F Supp 584 (SONY [981),
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to the plaintiff ™ This approach is 1o be commended because it at Jeast
acknowledges the fact that the defendant in many cases is engaged in
reversé forum shopping,

Reyna: Foreign Plaintiff’s Choice Entitled to Less
Deference

The Supreme Court in Reyns" affirmed the view taken by the District
Court that a distinction is to be drawn between resident or citizen
plaintiffs and foreign plaintiffs. A foreign plaintiffs choice is to be given
less deference than that of a citizen or resident, and therefore the normally
sirong presumption in favour of the plaintiffs choice i% not applicable,
A number of criticisms can be made regarding this approach but the
most telling is that the reasoning on which it is based does not withstand
close analysis—at least in the case of an American defendant. The Court's
reasoning runs as follows:—

When the home forum has been chasen, it s reasonable fo assume that the
choice is convenient. When the plaintiff is foreign this assumption {5 much
bess reasonable. Because the central purpose of any forum non conveniens
ingury is to ensure that the tral is convenienl, a forelgn plaintifis choice
deserves less deference

This reasoning could not be faulted if the only consideration was the
convenience of the forum to the plaintiff, If the plaintiff sues in his home
forum it is reasonable to assume that such a forum is convenient for
him. But, suing in the home forum says nothing as to the convenience
of the forum for the defendant, unless of course it is also the defendant’s
home forum. If the plaintiff sues in the defendant’s home forum then it
is equally reasonable 10 assume that this forum is convenient for the
defendant. It is therefore suggested that when a foreign plaintiff sues an
American defendant in the latters home forum the plaintiff should at
least be entitled to a presumption that the forum is convenient. After
all, the court is enquiring into the question of whether the plaintifls
choice of forum will *vex', ‘oppress’ or ‘harrass’ the defendant by inflicting
upon him expense or trouble not necessary 1o his own right 1o pursue
his remedy.” The court is considering primarily the convenience of the
forum to the defendant—not the plaintiff. There is no logic in presuming
that the plaintiff's choice of forum is not convenient, in a true sense of
the word, when the plaintiff sues in the defendant’s home forum. It is
suggested however, that a presumption in favour of the plaintiff may not
be so readily inferred when a foreign plainsiff is suing a foreign defendant
in an American forum, Apart from this latter situation it is agreed thai:—

The practical obstacles to trial in some alternative forums argue . for close
scrutiny of forum non conveniens dismissals that might be uniquely prejudical
W foreign plaintiffs. The citizenship of o foreign plaintiff should not lessen the
burden fon the defendant) of proving inconvenignce in yuch motions®

4 The coort found that it was essentially a prodwet limbility case and all records and
potential witnesses regarding the defective nature of the product were Ipcated in
the 1S,

Bl 454 LS 235 (1981}

82 Id 256,

B3 330 US 501, 508 (947,

84 Hanman, Geo L J 1282, (Emphasis added.)
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Although histarically some greater deférence has been given to Afunm:an
plaintiffs this is not always so. As has already been noted the Court of
Appeals in the Pain case® stated that American citizenship per se proves
largely irrelevant to the Guif Oi* balancing process. This wview was
echoed in the Alcoa 85 Co case

Another question raised by Reyno™ |s whether a foreign plaintiff who
joins with American citizens as co-plaintifis will be in a better position
so far as deference 10 his or her choice of forum is concerned. There are
several cases where American courts have in fact refused to qismiaa a
foreign plaintiff for forum non conveniens because of this situation,™ yet
others where dismissal has been granted notwithstanding that factor, for
example in Cheng v Boeing Co.™ where the facts were similar to Reyno™
it was held that “the presence of American plaintiffs, however, i5 not
and of itself sufficient to bar a District Court from dismissing a case on
the ground of forum non conveniens.™ In fact the Court of Appeals
agreed with the District Court's conclusion that Taiwan was the more
appropriate forum in that case.

Reyno: The Gulf Oil Analysis: Private Interest Factors

The Supreme Court in Reyno™ affirmed the District Court's analysils of
the Gulf Gi* private interest factors. The District Court had determlch
that although the evidence concerning the design, manufacture and testing
of the plane and the propellor was located in the United States, the
connections with Scotland were otherwise ‘overwhelming’.” The real
parties in interest were Scottish citizens. Witnesses essential to the defenee
who could testify regarding the maintenance of the plane, the experience
of the pilot and the independent investigations were in Seotland. Tral
would be aided by familiarity with Scottish topography and by easy
access 10 the wreckage.

The court concluded that because crucial witnesses would be beyond
ihe reach of compulsory process and because the defendant would not
be able 1o implead Scottish third party defendants. the action shm;ld be
dismissed " Some commentators have disagreed with this conclusion.”

At the least the reasoning of the District Court and the Supreme Court
exhibits a predeliction for the American defendant and a rather cursory

85 637 F 2d 775D C Cir 1980).

g6 330 175 501 (19471

B7 101 'US 25§ (1980

RS 454 115 235 {1981

59 Ser Swift & Co Packers v Companio Colombiana Dl Caritie, 5.4, 330 US &84
(1950

oy TOE F 2d 1406 (9th Cir 1983),

91 454 LIS 235 (1981}

92 708 F 2d 1406, 1411 (%th Cir 1983).

41 454 15 235 (1941),

04 330 US 501 (1947

DS 454 1§ 238, 242 (1981).

06 ibid,

g7 MO Stewart, ‘Forum Mon Conveniens: A Doctrine in Search of a Rule' (1985} 74
Cal L Rev | 268, The writer concluded ‘the case seems wrongly tlecacled”,
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treatment of factors which favoured retention of the suit. So far as the
source of proof and compulsion of witnesses are concerned, the matier
was pretty evenly bakanced, The plaintiff's witnesses {both for an action
in strict [ishility and negligence) were located in the United Siates—the
defendant’s witnesses in Scotland. The connections with Scotland are
therefore not ‘overwhelming’. Indeed, the Supreme Court reached this

conclusion, but concluded that the District Court did not act unreasonably :

in deciding that fewer evidentiary problems would be posed if the trial
were held in Scotland *

Both the District Court and the Supreme Court placed great weight
on the fact that the plaintiff had commenced suoit in Scotland against
Air Mavigation and McDonald, and that these defendants were not
amenable to suit In the United States, This clearly pointed to Scotland
being the more convenient forum. As the court moted, if Pipér and
Hartzell could prove that the plaintiff's damage resulted from negligence
on the part of Air Navigation and/or McDonald rather than a design
defect, Piper and Harezell would be free from all Lability.* [t would
therefore be ‘more convenient . .. to resolve all claims in one toal '™
Mo fault can be found in this reasoming when in fact serious proceedings
have been commenced by the plaintiff in another forum against a third
party who will uitimately have to indemnify the defendant, provided of
course the defendant is also @menable to sunt in the other forum."™ It is
suggested however, that dismissal would not be appropriate where the
defendant merely supgests that the plaintiff aught to be suing a third
party in an alternative forum, and the evidence does not support the
claim made by the defendant,

This was the approach taken by the District Court for the Southern
District of Texas in the case of Tokio Marine Fire Insurance v Bell
Helicopter Textron,'®

This case concerned an action in strict hiability and negligence by a
Japanese company against an American manufacturer of a helicopter
which had crashed in Japan. In moving for dismissal on forum non
conveniens grounds the defendant argued, inter alia, that suit in America
would deprive it of the ability to implead third pany defendanis. The
court dismissed this argument pointing out that the defendant had failed
1o name-any potential third party defendants, and indeed had previously
admitted that there was no evidence that the negligence of any third
party caused the accident,

G 454 LS 235, 257-85 (1981},

99 1d 150,

100 1d 259,

100 1t i3 sugpested that the defendant should be smendable to suit in the alternative
forum at the time of the commencement of the action agninst the third porty miber
than jusi by submission on the part of the defendant Otherwese, fhe plaintifl will
be pepalized for nol suing someone that the alternative (orum did net have
jurisdiction over. Meedless 1o say, this would be grossly unfar

102 17, Avi 17, 321 (1982} 509, (Tokip Maring case.) This case will b discussed in
detail kater in the paper
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Reyno: The Gulf Oil Analysis: Public Interest Factors

It was held by the Supreme Court that the District Court's analysis of
the public interest factors was reasonnble, The latter court had coneluded
that Pennsylvania law would apply to Piper and Scottish law 10 Harzell.
The trial would therefore be ‘hopelessly complex and confusing to a
jury’,'™ The Supreme Court agreed that the need to apply foreign law
pointed o a dismissal.

A number of criticisms can be made of this approach. Even if the
District Court’s choice of law analysis is accepted as correet'™ it is difficult
to agree with the court’s reasoning that the trial would be hopelessly
complex and confusing to a jury simply because the plaintiff would be
proving negligence against one defendant and strict liability against
another.'™ [n both strict liability and negligence the plaintiff must prove
the defective product caused the injury and the defect existed when the
product left the defendant’s hands, In negligence the plaintiff has the
additional task of proving that the defect was caused by the defendant’s
negligence, '™

The Supreme Court confirmed that the prospect of the court having
to apply foreign law was a factor pointing towards dismissal, In a footnote
however, the court did state that this factor alone is not sufficient 1o
warrant dismissal when a balancing of all factors shows that the plaintiff's
chosen forum is appropriate,'” 1t is suggested that the prospect of applying
foreign law should only point towards dismissal “if the law is so complex
that injustice might result’.'™ In any other case it should not be given
any significant weight at all. A plaintiff ought not be deprived of his
choice of forum simply because the court does not feel like dealing with
more complex issues than the ordinary ‘run of the mill' matters. Indeed
the District Court of Texas in the 1984 decision Munusamy v McClefland
Engineers Inc'™ agreed with this analysis, In denying motion for dismissal
on foram non conveniens grounds Fisher J stated:—

The propsect of ‘untangling problems in conflict of law” does not deter the
court. The court perceives the possibility of applying “law foreign to itself as
4 challenge, not grounds for abdication. I the court is inadequate to either
task, the Court of Appeals will indubitably corréct any errars."'"

In Reyno'' both the District Court and Supreme Court found that
Scotland had s very strong interest in the litigation, The District Court
held that it would be unfair to burden local juries with jury duty when

03 434 U5 235, 243 {1981}

104 In contrast the Appellate Courl decided thar both Harrzell and Fiper would be
subject to Pennsyvivanis law, The Supreme Court declined to decide whose chuoice
of law analysis was comect

105 Seottish low relating to negligence would not differ greatly from the principles of
negligence applied in America. Receni Decisions, Y 15 Vand J Transmai'l L 395,

106 WL Prosser, *Assault Upon the Citadel Strict Linbility to the Consumer’ (1960) 69
Yale L J 1099, 1114,

107 454 US 235, 260 n 29 (1981 )

{0 Recent Decisions, |3 Vand 1 Transnat’| L 593

109 579 F Supp 145 [984).

o Id 15%

111 454 LIS 235 (1981).
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their community had Htile connection with the litigati i i
that there was a local interest in having Iuca]im?iga hg:;nitﬁ:i: ldTﬂ;.g
at home, the Supreme Court concluded that the interest of American
citizens in ensuring that American manufacturers are deterred from
producing defective products was insignificant in comparison with Scottish
interest in the case.' Moreover, the court stated thar the American
:;‘L;‘l::li “u: :::P:“ ;q::’chdpgt'wgu simply not sufficient to justify the enormous
o [Tl i
i Stah:;.“’ time and resources required 1o try the case in

The approach taken by the District and Supreme Courts
a position of m;inniimqu the interest that citizens of the UEBEI ;T:,T.:
have in deterring American manufacturers from producing defective
products. It is suggested that American citizens have a rea] and significant
interest in ensuring that their manufacturers are accountable for their
pmducta_ according to the standards laid down by their domestic laws 1™
The position should not be different just because it is a foreign plninﬁlr
who happens to be injured. It is suggested that substantial weight should
be given 1o this factor where the foreign plaintiff commences suit in the
forum where the product has been manufactured. Indeed this approach
EJ: ;Ikm::mbg un; court in the Te&kﬁ{a Marine case"® but regretably for
o i bt s e il
ook e stralian plaintiff it is suggested it is the minority

Conclusion—Reyno

At first glance Reyno'"* may be seen to be drasticall it i
plaintiff's access 1o the American courts b:museyul%‘m t;ql;ﬂ!mih;mﬁ
principles attributed to it namely ( 1) less deference will be given to the
plaintiff's chosen forum where the plaintiff is a foreign litigant (2) the
mere fact that the law of the alternative forum is less favourable 1o the
phmtlf!‘ shl:_ruld not in itself bar dismissal and (3) the forum non conveniens
determination is one for the District Court and therefore may only be
reversed where there has been a clear abuse of discretion,

However, it is argued that Reyno is not as totall limit i
principles would initially suggest, as the Supreme (':uirt mn:}fiu?u:ll;
shmpd the need for flexibility and pointed out, as stressed in its previous
da:m_nn. tha_t each case turns on its own facts, "7 However, when this is
mmbm'.:d with the fact that the forum non conveniens determination is
at the discretion of the trial judge, and only reviewable where there is a
clear abuse of discretion, what has arguably resulted is inconsistency in

12 14 260,
113 1d 261.

114 Recent Decisiony, 15 Vand ] Transnat'l L $94.4 It i sugmestsd
Ieﬂll:r.u“: lt;;-::gm of the products and services affered in Exporis and :aht:.u ITdt:u':Ea:
! nol promate or allow ‘dumping” i
in other countries by ifts own citizens. o e o e
LUS 17, Awi 17, 32) (1982) 509, See later discussion,
116 454 U5 235 {1981),
117 Id 250, The Supreme Court nnalysed itn previous decisions o
5 il referred 1o B
v Green Bay and Wesiern Rvl Co, 126 115, 249, and stated: “If central l:l'l.:g;ﬂl:!t:
were placed an any one fictor, the forum non conveniens doctrine would lose
much of the very fexibility that makes it so valuable’
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application of the doctrine. This is particularly evident in two classes of
cases brought by foreign plaintiffe, namely (1) aircrafi collision cases and
(2) product liability cases involving pharmaceuticals dnd medical
equipment. These two areas and the conflicting and inconsistent decisions
will be dealt with in turn,

Aircraft Collision Cases: Post Reyno

At first glace Reyno''® seemed to provide a very easy way for defendants
to thwart suits brought by foreign plaintiffs, Indeed widespread opinion
after the Reyne decision was that future foreign aircrash litigation brought
in the United States would be summarly dismissed on forum non
corveniens grounds. " Indeed the case of Cheng v Boeing Co'™ i5 3 good
illustration of this.

Following the crash of a commercial airhiner in Taiwan in 1981,
wrongful death actions were commenced in the United States by
representatives of passengers killed in the accident. The passengers included
¢itizens of Taiwan, Japan, Canada and the United States, The plane, a
Boeing 737-200 had been manufactured in America by the defendant in
1976. Boeing had sold the plane 1o United Airlines who had operated
the plane for eight vears before selling it to Far Eastern Tiansport, a
Taiwanese corporation. Suits were commenced against all three companies,
The District Court dismissed the action against Far Eastern on the basis
that it lacked in personam jurisdiction. The actions against the other
two defendants were dismissed on forum non conveniens grounds, the
court holding that the case was indistinguishable from the Reyno case.'”

However, as already stated every case outcome depends on its own
particular set of facts and a forum non conveniens delermination depends
on the exercise of discretion by the trial court, The subjective element
is strong. Consequently in many cases following Reyno trial courts have
distinguished that decision and retained jurisdiction. Two major airerafi
collision cases that illustrate this are the Tokio Marine'™ case and Fricnds
For All Children Inc v Lockheed Aireraft Corp*™ (The Babylifi case.)

The Texas District Court Approach in Tokio Marine:
Distinguishing Reyno

The Tokic Marine' decision suggests (hat when product liability actions
are brought against resident manufacturers it is possible that the strong
interest of the forum in the resolution of those claims may lead a court
to find distinguishing factors favouring retention of jurisdiction,'™

118 1d 135

119 G Tompkins, ‘Barring Foreign A Crash Cases From American Courts—Update”
(1982) 18 Forum 93, 105,

120 708 F 2d 1406 {9th Cir 1983)

121 454 U5 235 (1981}

123 17, Avl 17, 321 (1982 509,

123 717 F 2d 602 (DC Cir 1983) See also by way of gxample Lake v Richardson-Aferrelf
Inc 538 F Supp 262 {DC Ohio 1982), Hodron v Johnson & Jofrson, 524 F T71;
fn Re Air {ndia fsgwter near Bombay fndia, on Jan I, 1978 531 F Supp 1175
[DC Wash | 9821,

12417, A 17, 320 (1952) 509,

125 See, MA Mazzols, “Forum Non Conveniens and Foreign Platotiffs: Addressing (he
Uninywerd Queations of Revaa'; (1983) Fordham Ini’L L 577, 583,
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Forum non conveniens dismissal was denied by 5 T istri

3 1 co ; exas District Co
w!:urlah gave slg_mﬁcaul deference to the decision in Revro' but was aﬁ:
to distinguish it from the cause of action before it, although at first glance
the two sets of facts appear somewhat similar,

The litigation arose out of a crash in Japan of a Texas manufacturers
helicopter owned and operated by Japanese companies, T:tﬁ pIajntifil'
hrought an action agamst Bell Helicopter Textron, the helicopter
manufacturer, alleging negligence, strict Hability in tort and breach of
warranty, and sought damages for the loss of the heficopter, some
payments for properiy damage and other expenses incurred as a resull
of the crash. At the outset the court held that Japan was an adequate
gltep:'aﬂ"-rc forum under the Revno formula even though neither stricy
lability in tort nor warranty actions were availabie,

The defendant’s waiver of the three year Japanese Statute of Limitati
for negligence meant that the plaintifl could seek redress in Jl;muaﬁ'ﬁ:
Bell for nﬂgligqme, The court’s next step was a consideration of the Gulf”
QT-"“”, factors in order to determine whether forum non conveniens
dismussal was justified. Although the court in line with Revno,'™ afforded

less deference to the forum choice of the forei intiffit sti i
; | Al in plaintiffit still determ
that both private and public interest factars favoured & Texas fmti;]:ed

On an analysis of the private interest factors the court's first consideration
was the ease of access 10 sources of proof. As the plaintiffs claim was a
product lability claim the court held that the majority of evidence, that
15 documents relating 1o witnesses and to the design, manufacture and
testing of the helicopter were located at Bell's manufacturing plant in
Texas, Also the allegedly defective part was in the custody of the plaintiff
in the Ur!u:d States, On the other hand, evidence with respect 1o the
defendant’s claim of negligent maintenance, pilot error and power loss
unrelated to Bell’s design of the helicopter, and information as to the
crash itself were located in Japan. However the importance of these
fac1s was dilinted by the plaintiff's agreement to furnish Bell with translations
of all relevant maintenance records and by the availability of documentary
evidence and expert festimony on these issues at trial in Texas It is
submitted that the paramount determining factor in favour of the Texas
forum dn::m the defendant’s failure to implead any third parties nol
amendable 1o 55 in Texas, | is poi i
o distingupg}:cﬁeyna.”" . and on this point the court was easily

In determining the public interest factors the cal
plaintiff's claim was in product liability Texas was 111132 ;Iuﬂnfmuul:}t: sml'JtlJf
the greaiest connection to the litigation, as the helicopter and its parts
were designed, manufactured and sold in Texas. Japan's connection on
the other hand was centered around the accident itself, A further factor
favouring Texas was that afler # consideration of the choice of law roles
it was held that Texas law would apply to the litigation, and even if the

126 434 US 235 (1941}
127 330 US 501 (1947,
128 454 1S 235 {1981}
129 17, Avi 17,321 (1982 8, 512
130 454 U5 235 (1981}
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matter was heard in Japan it was possible that the Japanese courts would
apply Texas law because Texas was where the alleged defect occurred.
The final relevant public interest factor was the fact that the matter was
presently ready for trial if it were 10 be heard in Texas. whereas on the
other hand if it were to be heard in Japan it would take five years before
the marier would be resolved by a Japanese court.'

The Texas District Court found no difficulty therefore in E'a:undllnn
their decision with the Supreme Court's decision in Reyno™ Although
it is submitted the Reyno principles were applied thers were a number
of genuine distinguishing factors, namely:— ,

(a) As discussed, unlike Reyno there had Il:m;n no ;gm.cnunl third
party defendants not amenable to jurisdiction in Texas, and
there was no litigation pending in Japan as a result of the
crash which caused the possibility of inconsisient verdicts;
The Su e Court found that in Reyno two issues essential

= 0 ths:: p:'lr:gnm. the aircraft's maintenance and pilot error
were located in Great Britain. In Tokio Marine'™ however,
while evidence relating to these issues was located in Japan,
neither issue was essential to the defence of the case;

{c) The defendant had admitted that there was no evidence of
improper maintenance or operation of the helicopter, The
accident report determined that the failure of the helicopter
gearbox was the probable cause of the accident {in contrast
to Reyno™ where pilot error was the likely cause) and also
the plaintiff had agreed to make all mainienance records
available to the defendant.

It is arguable therefore if one takes info account the Tokio Marine'™
‘pu::'llif: interest’ approach, particularly the court’s emphasis spon the
community's interest in the activities of its nwn‘mmufmurcm that
Reyno'™ may have resulted differently had the action been brought in
the Pennsylvania State Court in the first instance, the state of manufacture,
instead of the California State Court and thus allowing for transfer to
federal jurisdiction.

This proposition is exemplified by comparing the differing results in
two mn;ra?t collision cases, Pain v United Technologies Corp'” and Kahn
v LFTCI‘II

Both cases arose out of a helicopter accident arnd m:m_ll:d in wrr_mgful
death actions brought by predominantly foreign plmpt’fﬁ‘s against a
Connecticut helicopter manufacturer. [n Pain'™ the action was filed in
the District Court of Columbia where forum non conveniens dismissal

131 17, Awi 17, 321 (1982) 509, 513

132 454 US 235 (1981).

133 17, Al 17, 320 (1982 500,

134 454 LS 235 (1981}

135 17, Avt 17, 321 (1982) 309,

135 434 U5 135 (1941),

137 637 F 24 775 (DC Cir 1980) (Pain casel.

138 Av L Rep (CCH) 17, 631 (Super Ct Cann 1981).
119 637 F 2d 775 (DC Cir 1980k
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wus granted. However, following dismissal by the federal court the same
litigation was re-filed in Connecticut and the same forum non conveniens
dismissal motion was made by United Technologies the Connecticut
manufucturer. The Connecticut State Court refused the motion on the
basis of the sirong public interest of the state in controlling its resident
manufacturers.'*

Friends For All Children v Lockheed' (The Babylift
Case): Distinguishing Reyno

Additional factors which have been taken into account by the courts
in determining whether forum non conveniens dismissal is justified or
not include the substantial investment of time and money by plaintiffs
in the American forum, and the fact that much discovery has already
been accomplished 1n ascertmining jurisdictional facts. Indeed, the Supreme
Court in Reyno™ recognised that requiring defendants seeking forum
non conveniens dismissal to submit extensive affidavits detailing the
potential witnesses and areas of testimony would defeat the purpose of
this motion.

These particular factors and the question of the forums perceived
interest in the litigation were the telling factors in the Court of Appeals
for the District Court of Columbig’s refusal to grant forum non conveniens
dismissal in the Babylift case.

Shortly before United States forces were evacyated from South Vietnam
President Ford authorised ‘Operation Babylift' and orderd 2 Lockheed
C5A transporter to Saigon 1o evacuate Vietnamese orphans. Shortly after
takeoff the plane lost a cargo door, suffered explosive decompression and
crash landed. Approximately one hundred and fifty Vietnamese orphans
survived the crash, They were flown to the United States and after
undergoing medical examination were released to their adoptive parents
pr 1o representatives of adoption agencies. Friends for all children as
“legal guardion and next friend” filed a complaint in the United States
District Court for the District of Columbia against Lockheed, alleging
negligence in the design and manufacture of the aircraft and basing the
plaintifi's right to recover on tort and breach of warmnty,"? Lockheed
settled all the American infants' claims and then moved 1o dismiss on
forum non conveniens grounds the claims by the plaintiff children who
were adopted by foreign parents and who resided in foreign countries, '
The District Court denied Lockheed’s motion and Lockheed appealed 1o
the United States Court of Appeals for the District of Columbia.

Al the outset Lockheed made the usual concessions 1o submit to the
varying jurisdictions and waive any applicable Statute of Limitations.

140 This same issue of the Siate controlling is ewn manuficturers i also éxhibited in
the California State Coun decisions of Holmes v Syntex Laboratoris 20 2 Cal Rpir
T73 (1984) and Coerigan v Blork Shiley Corp (1986) 152 Cal App 3d 166, But see
contra, Shifey Inc v Superior Court 250 Cal Rptr 793 (Cal App 4 Dist 198R),

141 717 F 2d 1406 (9th Cir 1983).

142 454 LIS 235 (19810

143 717 F 2d 602, 604 (DC Cir 1583).

144 bt
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The court in Lockheed stated that the Reyno case'® confirmed that
the court must determine whether an alternative forum exists, and that
the basit test is simply whether the defendant is amenable 10 process in
the foreign jurisdiction. In rare circumstances inadequacy of remedy may
also Justify dismissal of a forum non conveniens application on this
ground, The court stated however, that it was not necessary lo resolve
the question in this case of whether adequate allernative forums were
availible, because even if they existed other factors made it clear that
the forum non conveniens motion should be denied. Simply, the court
determined that the availability of an adequate alternative forum is a
threshold fest only, in the sense that the forum non conveniens motion
cannot be granted unless the test is fulfilled.

Mext, on an analysis of the private and public interest factors the court
noted that the children of ‘Operation Babylift' had considerable contact
with the forum, Extensive discovery had aiready taken place there,
Furthermore, the plaintff's and Lockheed's Washingion based team of
experts, in preparation for tral of the foreign as well as domestic claims,
had conducted exhaustive investigations of the crash and its impacl
These factors combined with the fact that the whole operation was
congeived and run by Americans heavily tipped the balance in favour
of the chosen forum, The presence of such contacts reduced the concern
that was present in Reyno that the plaintiffs might be involved in forum

shopping. '+

On the contrary the court implied that the United States Government
might be engaged in reverse forum shopping The court stated:—

Indeed, since the United States has settled with Lockhesd by agreeing to a
formula for indemnification, it would sppear that the Government's most
cancrete interest is merely the size of potential judgements.™s

This question of forum shopping in reverse has lead to at feast one
court to refuse forum pon conveniens dismissal, The District Court of
MNew York in Fiaoco's'™ case appears to have regarded the determining
factor in retaining jurisdiction as what was the court's perception that if
the plaintiff originally had commenced the action against the defendant
in Norway (where the litigation arose as a conseguence of a helicopier
accident) the defendant very likely could have successfully resisted the
imposition of Norweigian jurisdiction, Therefore, the defendant’s
subsequent submission to submit to Norwegian jurisdiction probably
reflecied a value judgement on its part that Morwegian law would probably
render & more favourable result. In this sense the defendants were using
the forum non conveniens doctrine as both a shield and a sword™™ a
shield to prevent litigation in the plaintiff's chosen forum and a sword
to foree the plaintiff to pursue his claim in a forum which would be
favourable to the defendants.

45 717 F 2d 1406 (Sh Cir 1983
|46 454 LIS 235 (1981).

147 717 F 24 603, 608 (D Cir 1983}
148 1d 618

149 524 F Supp S84 (SDNY 1981},
150 Marzola, Fordham Int'] LY 605,

-
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Indeed it is arguable that a consequence of Reyno's'® determinaii

. : nation
to give less deference to the presumption in favour of the plaintiff's
chesen forum where that plaintiff is foreign, is to pave the way for
American manufacturers to engage in some forum shopping of their
uu;:ln. l'j:t &lﬂtl;ugh the defendant’s attempt failed in the Bahylift case it is
submitt s 15 &n exceptional situation as will be seen
proceeding discussion. i 14

Post Reyno: Aircraft Collision Cases Following Reyno

In aircraft collision cases a number of courts have followed the Reppo'®
approach and granted a forum non conveniens dismissal. This it is
submitted is the more usual approach taken by the United State's coyrts
and does not auger well for Australian plaintifs who may be involved
in simular aircraft collision cases in the future and wish to sue in
America.'™ Tt is argued that the cases where dismissal has been refused
such as the Babylift case and Tokio Marine'™ are the exception rather
than the rule and the distinguishing factors evident in those cases will
infrequently be available to the Ausiralian plaintiff, 5

The cases speak for themselves, Even immediatel i
; ; : y follawing Reyng's
m :lmms asserted by non-residents were barred by the American

151 454 US 235 (1981).

52 But as pointed out by the Distriet Court of Texny io Manasam MetClellan
Engineers Inc 579 F Supp 149, 158, (1984) it is & zev0 sum game :hfm N
:;d,. this is becullﬂ“‘:hr. Plaintiff's simply chosen the forum with the maost

_va.ulmmuul law l\:ldabl: lo them. “Convenisnce™ had fitde if unything 10 do

&Lﬁ;hm&ﬂﬂimg;mwﬂrmmfendamﬁ dismissal motions concerned with

e. Li intiff’s the Defendants si seck dismi frum
whmhhwummuhanﬂmmiﬂlh:m_...'.mﬂf e

153 454 U5 135 (1981).

154 Most of the world's aircrafi are manufictured in the United 5 L
MeDonaid Douglas and Lockhesd, ek ST

L35 17, Avi (7, 321 (1562) 509,

156 Despite my argument it has 1o be acknowledged that the R ik

! deci
puaranice that foreigners will be summarily dismissed to :};:im Wﬁ
were @ number of cases, approximately (wo years after Reyne which do indicate o
reaistance 10 dismissal on forem non conveniens grounds eg the Fiacco case {already
discusged); Mu!:adp ¥ Hoeing Co 693 F 2d 683 (Tth Cir |483) reversing and
remanding o distriet count for abuse of discretion in granting dismissal to Portugal
Bul note lhcpmsmne_uf.ﬂunmia:an plaingiffs a4 well as foreipgn plaintiffs, and the
courl noted the ﬁnu_mnl burden on the US plaintiffs who would have 1o litigate
::l;mad, sce als, (rimandl v .Bl:ﬂ‘!r Atrerafit Corp 512 F Supp 784, 781 (D Kan
1981 j—whers detailed discovery in ascermining junsdictional facts and o substantial
investment of time and mosney warranted denial of dismissal, and Abowjdid v G
:;t:fﬂ nﬂf. {I:E gﬁiﬁ;ﬂﬂ. risi‘d 448 NYS 24 427, 428 (1982) where dismissal
i5 I show a more i
York. Ser alse Mazzela, Fordham Int'l LI 582 A R
157 434 US 235 (19613

158 Ewven prior to Reymo it is argunble that a trend fowards dismiss forum
converiens ground eaisted in the US courts. See Mizgkow v .ﬂmn’gngu 6E4 anz
205 {91h Cir 1981), cert denied, 455 US 1020 (1982} upholding forum riom sonveniens
dismissals on behalf of Cansdian decedents iiriging out of an aircrash in Canadi
Dahl v United Technologies Corp (previously discussed) and Lampie v Beech
f;r_i:rqﬂ C:f, (I]T avnfitiicc:id}b:'.r. 358 (ED 111 1982) an action was brought by
real B orthern Ireland arisi
mem ot oy Al e arsing our of o crash in France

a4
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In Re Disaster At Riyadh Airport, Saudi Arabig'™ consolidated wrongful
death actions arose out of a fire on board a Saudi Arabian Airlines (SAA)
fiight in 1980, Although the aircrafl landed safely despite the fire an
board, all the occupants perished. The Personal Representatives and
relatives of the decedents brought actions against SAA and two Ameérican
corporations, Trans World Airlines (TWA) the company responsible for
training the Saudi personnel in aircraft operations, and the Lockheed
corporation, the planes manufacturer. Only the foreign claimants remained
at the fime the fomim non conveniens motion was decided. All cases
involving Ameérican claimants had been settled.

It deciding to dismiss on forum non conveniens grounds the count
relied heavily on three factors, namely the Reyno'™ decision, the four
parl test enunciated in Pain'® and upon the fact the defendants had
agreed to submitl themselves to the jurisdiction of the national courts in
either Saudi Arabia, or of each plaintiff's domicile, or in any other country
pursuant to Article 28 of the Warsaw Convention. Following Reyno, '@
the court held all three alternative forums were adequate, as there was
no danger the plaintiff would be deprived of any remedy, even though
there was a likelihood of smaller damages awards (as would be the case
had Australia been one of the alternative forums).

On balancing the Gl G private and public interest factors the
court found both pointed towards dismissal—the former primarily because
of the concession of Liability, The court emphasised the fact that the
interest of Saudi Arabia in particular in the litigation was overwhelming
when compared with that of the United States. The only United States
connecting factors were the aircraft’s manufacture and the training of
flight crews in aircraft operations. However, the plane was owned and
operated by a Saudi Arabian national corporation, had been maintained
in Saudi Arabia since delivery from the United Sates and even crashed
in Saoudi Arabia, with the official investipation and accompanying

documentation being located there, A parallel situation would eccur if

an Ansett, Australian Airlines or Qantas flight crashed in Australia, In
fact the balance would tip even more strongly towards Australia as the
‘convenient’ forum because only the initial flight crews on Bocing aireraft
operated by those airlines are trained in the United States, and that is
when a new type of aircraft is introduced into the feet. All subsequent
aircrews arc trained by Australian personnel,

159 540 F Supp 1141 (BDC 1981),

160 454 LIS 235 (1981}

161 The 4 part t=st is set out on pd of this paper.
162 454 US 235 (1981).

163 330 1715 501 (19470
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In the Rivadh Airport'™ case Reyno' was cited as authori
1 g ! arity for th
court's decision. Accordingly the cases were dismissed subjgt 0 a;
agreement by the defendants to abide by four conditiong, 1o

In Akmed v Boeing Co ' the Court of Appeals for the First Circud
affirmed the District Court's forum non conveniens dismissal infirg.g:
brought by the representatives of twenty-two Pakistani citizens killed in
an actident invqivmg a Pakistani International Airline flight en route
&am Sa:;ch Amh:g %0 Pakistan. The District Court accepted an application
to dismiss the suit on forum non conveniens grounds if the defendant,
Boeing, would agree to appear as a defendant in either Saudi Arabia or
Pakistan, 1o forgo any Statute of Limitations defence, to make available
any witnesses' evidence and 1o pay any Jjudement tendered against it
The court held this case was ‘on all fours'™ with Reyno,'"™ as the
F;ﬁli::i?hq of the vict}'ms. the place of the accident, and the r;n'mpmtiw:
_{;a} ﬁn:Lu'lTluzmy with the likely applicable law, all strongly favoured

A similar approach was taken in Overseas Natio ]
Airlinex Interational'™ where the court held lhema§ :}'E{I}rﬁiﬂuﬁ
factors weighed heavily in favour of a foreign forum and therefore
considered dismissal on forum non conveniens grounds appropriate. The
case involved the destruction of the hull of an aircraft while it was
undergoing modification in a hanger in a foreign country, The court
pointed out that at least two foreign citizens were essential witnesses,
ﬁ: pu;]nqpm documents were located in the foreign country and written

a rf:ﬁm. language, and foreign contract law applied 10 the property

Forum non conveéniens dismissal was also ted in —R
litigation arising out of the crash in Taiwan nﬁn Bﬂﬂillgp?;!f' ajrai:::ﬁl
operated by Far Eastern Transport Corporation: see Lui S Nai-Chao v
The Boeing Co'™ and Cheng v Boeing Co'™ Of those killed in the crash
eighty seven were Taiwanese citizens, eighteen Japanese, four Canadian
amil there was one American citizen. In dismissing the case the courts
relied heavily on the fact that more evidence was available in Taiwan

164 540 F Supp 1141 (DDC 1967,

165 454 US 235 (1981).

166 The conditions were (1) that they would sot contest liability for compen
gummugnﬁyur the alternative jurisdictions (2} would not ’l:m: the dﬂ’e:aazagf

tatute of iations as to amy currenily pending gotion which was refiled within

one year in any one nh_he;m-lmgmnum (3} that at best one defendant would appear
and consent to personal junsdiction and defend against each plaintff's compensatory
damage claim in the alternative forum and (4) that the defendants would waiye
any_nwl;mi:te T-I1:11:|.11111:'::=|1 on compensatory dumnges imposed by the contract of
?mmr; Hru;iﬁwggmmMn and its supplementing protocols. See oo

167 720'F 2d Z24 (Ist Cir 1983).

168 1d 225,

(69 454 U5 235 (19813,

170 720 F 2d 224, 226 (Ist Clr 1983},

171 712 F 2d (2nd Cir 1983),

172330 US 501 (1947).

173 555 F Supp 9 (19820,

174 708 F 2d |406 {1983,
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than in the United States, for example, as has been similarly shown in
other cases, evidence as to the aircraft's maintenance, of the crash
investigation and documentation, of parts of the wreckage itself and
nearly all the evidence relating to proof of damage, as most of the
claimants were Taiwanese residents. Even language barriers and the
necessity for translation tipped the balance towards Taiwan as the
‘convenient’ forum. As would apply to any crash of a Boeing aircraft,
evidence as to design and manufacture was located in the United States.
However, the fact that the United States is the site of manufacture is
not, it is suggested, sufficient on its own ta tip the Gulf O™ factors in
favour of retaining the American forum,

Moreover; even though the plaintiffs tried to distinguish Reymo'™ on
the ground that all plaintiffs in that case were foreign, the Court held:—

The plaintiff's choice of an American forum is here outweighed by the private
and public interest factors pointing towards dismissal of the action, and that
the presence of o handful of American plaintiffs does not precluode such
dismissal."”

Two more recent cases which support the submission that Australian
plaintiff's claims relating to collisions of American manufactured aircraft
are on the balance likely to be dismissed by the Amperican courts are
Rubenstein v Piper Aircraft Corp'™ a 1984 decision of the United States
District Court, Florida, and Chhawchharia v Boeing Co'™ a 1987 deaision
of the New York District Court. In both cases Reyne'™ was followed.

In the Rubensrein'™ case the action arose from an accident in which
a plane designed and manufactured in Florida by Piper, a Pennsylvania
corporation, crashed in West Germany in 1980. All three victims killed
were citizens and residents of West Germany, The Personal Representative
of the victims filed an action for wrongful death in Florida againsi the
manufacturer Piper.

In a very brief judgment Spellman J held that *all contacts concerning
the crash rest within West Germany save the one contact which Florida
maintains as the state in which the plane was designed and
manufactured’.' In fact his Honour gave no encouragement 10 prospective
foreign plaintiffs when he said;

A foreign plaintiff must not be encouraged to initiate suits in o forum other

than his or her own for whatever resson, provided that the plaintiff can secure

an adeguate remedy at home,'*

One may say that in this case there were only foreign plaintifi—no
American plaintiffs. However, the two previous cases discussed do not

(75 330 US 501 (1947).

176 454 LS 235 (1941}

177 555 F Supp %, 21 (1982) and see (00 Cheng's case 1411
178 587 F Supp 460 {1984).

179 637 F Supp 1157 (SDNY 1987).

180 454 U5 233 (1981)

181 587 F Supp 480 (1934).

182 3BT F Supp 460, 461 (1984),

183 ibid (Emphasis added.)
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support the view that the presence of an American laintiff
d?E;TcLu especially where the Guif O™ factors paint r.gwa.rds dzuniil::lr
o o,

Spellman J in granting the defendant’s motion to dismi
non conveniens pointed out there was a serious d:ﬂrltnz;‘sa Jﬁiﬁ'&”ﬂ
show that the plaintiff would not be afforded an adequate remedy in
West Germany,'™ and that the defendant had consented by affidavit 1o
submit to the jurisdiction of West Germany, produce any and all witnesses
Em::mn% as ordered by the West German court, and to enforce

> ; ;
e o:::t-t. Germm any any judgement rendered against it by the

The final aircrafi collision case i discussed i il
paper is the 1987 Chhawchharia nulll:lc::r‘mThh: details of Thedmﬂl'i:
Japan would be fresh in the memories of current readers as it attracted
a lntpfpuhhqty at the time of the crash in August 1985, mainly because
seemingly against all the odds there were a couple of survivors.

The plaintiff's complaint sought damages for the wrongful death
::nhnnd. : n:Hitim n?lﬂ resident of Caleutta India, whnntﬁ;s a paui{:l:f-:
board & Boeing aircraft owned Lines
crashed en route from Tokyo to Da:ku,.by s e

The defendant Boeing designed and manufactured the gircraft. Boein
was incorporated in the state of Delaware and had its principal place ¢
business in the state of Washington, " #

The same aircraft had been involved in a pri i i

! prior accident in Ja
whqt Bwng personnel effected major repairs before it was mumg't
service, Boeing publically acknowledged that a mistake was made during
the repairs, The defendant moved to dismiss the plaintiff's complaint on
the grounds of forum non convenierns,

The United States District Court of New York firstly cited Reynp'™
E:::, {L feuct:?.'au Cmﬁaﬂm Gas Plant Disaster'™ ag :ugnrit}r for the
: e or no ce should be paid ign plainti
choice of & United States forum, o ihrcllsn e

The plaintiff contended however, that there was no uate alternativ
forum because inefficiencies in the Indian court sym;ﬁ-lumd hmdl:rtﬁllr.:
prosecution of the am:ian there. The court rejected this argument and
followed the finding in the Union Carbide case ‘that the Indian courts
provide a reasonably adequate alternative forum’,™

The court then had to make an analysis of the Gulf O™
determine whether India or the United States was mbrmnm mﬁﬂm

I
fAmE Wil sald of i
R A
1HE 454 US 235 {1941},
:gg fji‘lﬂgﬁfﬁp 842, 845 (BDNY 1986} aild an modifisd 209 F2d 195 (2d Cir 1987y,
191 330 US 501 (1947)
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i [ luded
% With respect to the private inlerest factors the court concl
mr:cws of proof and access to witnesses itga:ﬂmn dmagﬁmwmggm
in favour of dismissal, although not hg:nvilh,:.l' mt:h rcm uu:t muguinm
interest factors it is suggested the MAJOr ISSUE .
ilitating in favour of dismissal was 1
ﬁ?&ﬂ ahfr's;: :tﬁjm'“ sﬁu! assessment of damages wﬁﬂﬁ E;aﬁ;;ﬁ:
In nfjndinnndinmditiun}hemmapum y that
it b el s B o
Relying on Revno,™ rain "

ﬁaﬁ thr.-,?;ﬂ:iiclb&lity of foreign law in the case was a public interest
factor militating in favour of dismissal.'™

i intiff's argonment,
ﬁnnlmﬁ:nhwithhrmcmunmth:pm

mgun Mami International 84 v Avon Products Inc*™ where the fnﬂi‘.ﬂm:
Cireuit had found ‘almost a perversion of the forum nu;l ::int mfomc
doctrine . . . ™™ In the Avon Products case the court had refused 10 o
a Belgian plaintiff who chose a New York forum “to go 10 Taiwan I.Y £
behest of defendant which had its home office situated in He_}; Yor
‘when most of the actors involved in the case are not located in Tarwian

but in or closer to New York' ™

i ily di ished the Avon

- the court in Cﬁ.imm:hha{?“ easily dminmush :
HE&TWI » and found that Boeing was enly trying to rgmml';kﬁn
plaintiff to the forum where she resided and where many of y

ion therefore, court found that after balancing the n‘.‘:'r'uﬂ"
a;]fy;zf-f t?:;.t dismissal wﬂ:s indicated—India was the more convenient

forum.

in the
on the ulmthuc@unlhnuldnmpmﬂdm
2 msmumdmmm‘ WM ‘rmt.ulzmhwm the pluinsff lumufuil:_r contended H';:le
iﬁrmh-mnwmmﬂﬂﬁrmymmmidmmuamnmﬁnmn
mmmm-wmtmzsuxtmn.
65T F 1157, 1161 (SDNY 1987), _
:::- 1d lt-ﬂs‘.ut?&plmh:r 1985 an Indian lawyer Hlm. Im&m}“fmdnmﬂm‘l
mm:&mmmmm&m&um
release wis subsequently revised 1o name Boeing as a party released. When

tlement payment tendered A
o m.mmﬁmmmMMummmmm

thllil:liuh[ﬂﬂi:ﬂmlmdmm‘ﬂfwt;‘unvmﬁm
195 454 US 235 (1981}
:;F‘F :;1 : E;?L[Ecﬂgxﬁlﬂﬂmf 1986) afffd as modified 809 F2d 195 (2d Cir 1987).
198 657 F Supp 1157, 1162 (SDNY 1987,
{05 41 F 2d 62 (24 Cir 1981}
00 1d &7.

200 W 67,
302 657 F Supp 1157, 1163 (SDNY 1987).

243 841 F 2d 62 (2d Cir 1981).
204 330 LS S01 (1947}

-

Product Liability

Conclusion: Aircraft Collision Cases—Where does an
Australian Plaintiff Stand

There was widespread opinion after the Reyno case™ that any future air
crash litigation brought in the United States by foreign plaintiffs would
be short lived, as it would be dismissed summarily on forum non
conveniens grounds.™ However, it is obvious from the post-Repmo
caselaw that this extreme situation did not eventuate—Tokio Maring™
and the Babylift case bear testimony 10 that. The Supreme Court's
repeated emphasis in Reyno™ that every case turns on its own facts
must always predominate in any analysis here.

Also the balancing and weighing of the Guif® O factors is ai the
discretion of the trial judge—a discretion that can only be overturned
where there has been a clear abuse of its exercise, Therefore this subjectivity
which attaches 10 a trial judge's determination could often see a borderline
case swing either for or against dismissal in one given fact situation; but
because there has been no ‘abuse’ of discretion neither judgment would
be overturned on appeal. Henee the possibility and reality of inconsistent
decisions. "

However, it is submitted that an Australian plaintiff involved in an
aircraft collision would have an uphill battle trying to sue in an American
forim where the only real connecting factor with America is the design
and manufacture of the aircraft. This is certainly the case where all the
pluintiffs are foreign; but even where there are some American plaintiffs
involved, it has already been noted that this alone will not bar dismissal.
At most it may tip the balance in favour of retention of jurisdiction.
There is no guarantee as shown by the Cheng®™ case, although there are
o number of cases where courts have refused 10 dismiss because of the
presence of American plaintiffs, 2

As Tokio Maring® illustrated, when product liability actions are
brought against resident manufacturers it is possible that the strong
interest of the forum in resolving the claims may lead a court 1o find
distinguishing factors favouring retention of jurisdiction. That statement
in itself'is saying that the mere fact the defendant is a resident manufacturer
will not protect the foreign plaintifs choice of an American forum. There
must always be other factors,

The only sure way for an Australian plaintiff to succeed would be if
& United States manufactured plane crashed in America killing American
citizens as well as our hypothetical Australian plaintiff

205 454 US 235 (1981},

206 Tompking, 18 Forum 105

207 17, Awi 17, 321 (1942) 509,

208 454 175 235 (1981

209 330 US S01 (1947

210 Seein, 133 U Pa L Rev 833, Iy was pointed out that in both aircraft collision cases
and those involving pharmaceuticaly, ihe facts are ofien identical, but the results
are inconsistent.

211 TOB F 2d 1406 (19831

22 Ser Swift & Co Packers v Compania Colombiana Del Caribe, 54 339 US 684
{19501, Boskoff v Boeing Co, 16 Av L Rep (CCH) 17, 753 (Sup €1 NY 1981)
Macedo v Boeing Co, 693 F 2d 683 (Tth Cir 1982

2013 17, Avi 17, 321 (1982} 509.
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