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The Jurisdictional Basis, Elements and Remedies in the Action for Breach
of Confidence - Uncertainty Abounds

Abstract
The duty of confidence is concerned with the obligations enforced in equity, which arise out of the special
relationship between discloser and confidant. The duty is based on the broad principle of ’good faith’, 'that he
who has received information in good faith shall not take unfair advantage of it’. The doctrine does not depend
upon the existence of a fiduciary relationship nor the existence of a contract beween the parties. It is
essentially sui generis, though property, contract, bailment, trust, fiduciary relationship and unjust enrichment
have all been claimed at one time or another as the basis of judicial intervention.
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THE JURiSDiCT!ONAL BASIS, ELEMENTS,
AND REMEDIES iN THE ACT[ON
FOR BREACH OF CQNFJDENCE -

UNCERTAINTY ABOUNDS

By
[e@ Ts~knis
PrincipaJ Genera[ CounseJ
Attorney-General’s Department
Canberra

The interests protected and the iurisdictionaJ basis of the

The duty of confidence is concerned with the obligations enforced in equity,
which arise out of the special relationship between discloser and confidant.
The duty is based on the broad principle of ’good faith’,1 °that he who has
received information in good faith shall not take unfair advantage of it’o2 The
doctrine does not depend upon the existence of a fiduciary relationshii¢ nor
the existence of a contract beween the partSes.’ It is essentially sui generis,
though property, contract, baiimento mast, fiduciary" relationship and unjust
enrichment have all been claimed at one time or another as the basis of
judicial intervenfiono~

The origin of the jurisdiction is obscure, and equity judges of the
experience of Sir Robert Megm’-ry in England~ and Sir Nigel Bowen, the
former Chief Judge of the Federal Court of Australia have questioned the
origins of the jurisdiction, though they have been satisfied as to its equitable
existence.7 One commentator has rationalised the conceptual confusion
attending the attitude of the cour~ as to the jurisdictional source as a purely
pragmatic one. ~Fne principal concern of the courts has been not m classify
the breach of confidence into an existing conceptual category, -but rat,her to
use the existing categories to enforce the more fundamental notion of
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Fraser vEvans [1%91t All ER 8 at 22.
Seager v Copydex LM [1%7] ! WLR 923 at 931.
As to which see genera!ly Hammond RG, °Is Breach of Confidence Properly
Analysed in Fiduci~’y Terms?’ (t979) 25 McGN LJ 244.
Saltman E~gM~ering Co Lid v Campbell Engineering Co [1948] 55 R~ 203.
Poid and see also Jones G0 ’Restitution of Benefits Obtained in Breach of Anonher’s
ComSdence’ [1970] g5 LQR 453 at 454-5.
Coco v AN’ Clark (Engi~ers) Lgd [1969] RN2 41.
Inger~m Comparison v Law Society of New Sough Wales [!975] 2 NSgCLR 104.



Action For Breach of Confidence

confidence°’ The dub" of confidence is of respectable ar~tiquityo The earliest
case dates back to 1732 in which an injunction was granted to restrain an
abuse of confidence in which the author of an unpunished work was held
entitled to restraL~ its publication by persons to whom he had commurficated
the manuscript upon terms limitL~g its use, or by persons who had, in breach
of trust, got possession of it2 However it is only since 1948 when Lord
Greene MR in Sattman Engineering Coy Ld, Ferotec Ld and Monarch
Engineering Coy (Mitcham) £d v Ca~,npbdt Engineering Coy Ld’° embraced
the notion of breach of confidence as being capable of application to
situations otherwise than where a contract strictu sensu exists that the area of
breach of confidence has borne fruit.

Whilst a right to confidential kr~formation is similar in many respects to a
proprietary right and the cornels have often referred to such information as
being a species of property and have treated it as such,~1 it is now well settled
that confidential irfformation is very much sui generis and that the right to
the protection from disc!osure of confidential information may arise
independently of any t~,roprietary or contractual right. This was recognised as
early as 1917 by Holmes J in E] Du Pont de Nemours Powder Co v
Masland: 1~

The word ’property’ as applied to trademarks and trade secrets is an tmanalysed
expression of certain secondary consequences ef the primary fact that the law
makes some rudin~enta~y requirements of good faith° Whether the plaintiffs have
may valuable secret or r~ot the defendant knows the facts, whatever they are,
through a special co~Yidence that he accepted. The property may be denied, but
the co~ASde~ace camaot be. Therefore the starting point for the present matter is not
property or due process of law, but that the defendant stood in confidential
relations with the ptaintiffso

A similar point was made by Lord Upjobm in Phipps v Boardman:~
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I~ general, irfformation is r~ot property at a11. It is normally open to all who have
eyes to read and ears to hear. The true test is to determine k~ what circumstances
the iv.formation has been acquired. If it has been acquired in such circumstances
that it would be a breach of confidence to disclose it to another then courts of
equity will restrain the recipient from cormnunicating it to anot~her. In such cases
such comSdential irfformation is often and for many years has been described as
the property of the donor, the books of authority are full of such references;
knowledge of secret processes, °know-how’0 covX’idential iv£ormation as to the
prospects of a company or of someone’s intention or the expected results of some

Gurry F0 Breach of Confu~e~ce, Clarendon Press, ~oN (19~) at ~.
Webb ,~ Roci (!732) cit 4 B~ 23~; 98 ~ 201 ~ N H~ RG, ’~e ~g~s
of ~e ~ble ~a~ d C~Nd~’ (1979) ~~e6~ ~w Re,Jew, wNch
conchs a s~a~y of ~e NsmficN devel~ent of ~e duty of c~Ndence.
(1948) 65 ~ 203.
Phipps ~ B~n [1967] 2 AC ~ wr ~rd H~s~ at 1~ and ~rd Guest at 115;
[n Re Kea~ [ 19~] 2 Ch 475.
(1917) 255 US !~.
[1%7] 2 AC ~ ~ 127-8.

19
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horse race based on stable or other comfidenfial i~Kormation. But in the end the
ram1 Wath is that it is not property hn any normal sense but equity wi!l restrain its
transmission to another if Ln breach of some confidential relaionst"@o

In Australia, the courts have similarly recognised that equity wi~ grant
relief against an actual or ttareatened use of confidential information, not
involving any sort of breach of contract, fiduciary duty, copyright or ~ade
mark in the absence of a proprietary right°" However, whilst recognising the
essentially non-proprietary nature of confidential information, Australian
courts have also recognised that the degree of protection afforded by
equitable doctrines and remedies makes it appropriate to describe
confidential information as having a proprietary character. This is not
because property is the basis upon which the protraction is given, but because
of the effect of that protectiono1~ This approach is consistent with the
approach outlined previously that the principal concern of the courks is not m
classify the breach of confidence into an existing conceptual category, but
rather to use the existing categories to enforce the more fundamental notion
of confidence.

At common law an employee is under a duty m serve his or her employer
with good faith and fidelity o This duty encompasses the unauthorised use or
disclosure of confidential information acquired in the course of employment
and also extends to the use or disclosure of information which is not
confidential if that disclosure would be °destructive of the necessary
confidence between employer and employee’2° The source of this duty has
been variously described. Sometimes it has been said that the duty is an
imptied mrm in the contract of service, some~-nes that it was an obligation
arising out of the employee’s position or status as such, and sometimes that
the obligation arises beaause of the wast or confidence which an employee
owes ~o his or her employer2’

Where a person receives information which has °the necessary quality of
confidence about it’~ equity will restrain the recipient from making
unauthorised use of the in%rmation and will hold the person accountable for
any profits acquired by that use° For information to have °the necessary
quality of confidence about it’, it must not be something which is public
property and punic knowledge2~ In addition, the circumstances in which the
information was impa~2A must be such that the confidant knew, or ought to
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MoorgaCe Tobacco Co LM v P}g~p Morris Ltd [No 2] (1984) 156 CLR 414 at 438
per Dearie Jo
Smith K~ine & French Labora¢or&s v Secre~aE~, De~rcmeng of Comm~ty Services
a~d Health (1990) 95 ALR 87 at 135-5o
B~y¢h C~em~ca& Led v B~sN~e~t (1933) 49 CI~ 66 per lN~xon, McTieman JJ at 81o
Bert’s Brewery Co LM v Hogan [1945] 2 A~I ER 570.
SM~man F~gi~eri~g Co v Campbell F~gi~erig Co [19~] 65 ~ ~5 at 215.
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have known, that the information was imparted for a limited purpose and that
its disclosure was timited to the purpose for which the information was
given .~

It is not clear whether the confider must suffer any detriment as a result of
the unaut.horised disclosure, though the balance of authority suggests that the
better view is tbuat detriment is not required. In Sa#man Engineering Co Lgd
v Campbell Engineering Co Lord Greene MR described the duty of
confidence in the following terms:=1

If a defendant is proved m have used confider~tia! information, directly or
indirectly obtained from a plaintiff, without the concur& express or implied, of
the plaintiff, he wilt be guilty of an irdr:mgement of the plaintiff’s rigcht.

According to this approach the duty" of confidence is a duty not to use the
information without t~he confider’s consent. However, iq Seager v Copydex
Lgd = Lord Denning MR inserted into Lord Greene MR’s formulation t~he
requirement of prejudice. Lord Denning MR expressed the obligation of
confidence as a requirement tha~=

o..he who has received in.formation shall not take urKair advar~tage of it. He must
r~ot use it to the prejudice of bfm who gave it without obtaf~ng his cor~ser~t.

According to this formulation it is not sufficient to establish a breach of
confidence that the information was used without consent. Its use must be
prejudicial to the person from whom it was obtained. One means suggested
as to how to reconcile the two views is that the mere disclosure of
information constitutes a ’prejudice’ of the person who gave it.~ In Coco v
AN C~ark (Engineers),~ a case concerning the release of industrial
information, Megarry J indicated his preparedness to confine the requirement
of detriment to information of a commercial namreo He said:

..o the essence of the due? seems more likely to be that of not usiv~g without
payL, ag, rather thar~ of not using at a11o It may be that in fields other than industry
or commerceoo.the duty may exist in a more stringent form; but in the
circmmstaqces present in tbfs case I ~J~N that the less s~ringent form is the more
reasonable.~

Megarry J drew a clear dis~qction between confidentia! Nformation of a
commercial nature where detriment is required, and other types of
information where detriment is not required, though ultimately he left the
question open° W~ether the plaintiff must show detriment was Nso left ope~q

20 Above n 15o
21 [1948] 65 RPC 203 at 213.
22 [1%7] 1 WLR 923.
23 1bid at 931o
24 Firm P, Fiduciary ObIiga~iom, Law Book Co (1977) at 160o
25 [1%9] P, tR2 41.
26 Yoid at 50.
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by Bowen CJ in Ingerfirm Comparison (Australia) Pry L~d v Law Society of
New South Wales?7 In Fai~axa~ Mason J was of the view that Megarry J
considered detriment to be a necessary" ingredient of the cause of action,
though as Gummow J pointed out in Smith Kline & French Laboratories v
Secretary, Department of Community Services and Hea#hzs Megarry J in fact
left open the question of detriment, and he treated Fair_fax as authority only
for the proposition that detriment is required where a government seeks the
assistance of equity to protect its secrets. With respect, it is submitted that
the views of Gummow J are correct, that Fairfax is authority only for the
proposition that where the government is a plaintiff it must establish
detrb’aent, though the detriment which the government must show is, as we
shall see, very, different from that which must be shown by other plaintiffs in
an action for breach of confidence.

In Moorgate Tobacco Co Ltd v Philgip Morris Ltd [No 2]~° the High Court
observed that the basis of the equitable jari~ction to protect obligations of
confidence lies in an obligation of conscience arising from the circumstances
in or through which the information, the subject of the obligation, was
communicated or obtained?1 Gummow J relied on these observations to hold
that it is not necessary for a plaintiff to show detriment in an action for
breach of confidence° Gummow J concluded that the ’obligation of
conscience’ is to respect the confidence, and not merely to refrain from
causing detriment to the plaintiffo The plaintiff comes to equity to vindicate
his or her right to observance of the obligation, not necessarily to recover a
loss or to restrain the infliction of apprehended loss. Drawing an analogy
with the duty owed to a beneficiary his Honour commented, ~when has
equity said that the only breaches of trust to be restrained are those that
would prove detrimental to beneficiaries?’~ Such an approach is consistent
with the observations of Professor Finn that equity traditionally acts in
personam against a defendant by requiring an account of profits from an
~insiderotrader’ in the field of corporate responsibi~ity where the profit causes
no loss to the company o~ The view of Gummow J is supported by other
commentatorso~

The matter was considered by the House of Lords in At¢orney-Genera~ v
Guardian Newspapers Ltd (No 2)~ where a majority of their Lordships said
that there was no requirement for a private plaintiff to show any material
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[1975] 2NSWLR 104 at 120.
(1980)147 CLR 39 at 50-51.
(1990) 95 ALR 87 at 126.
(1984) 156 CLR 414.
1bid at 438.
(1990) 95 ALR 87 at 126o
Above n 24 at 160.
See eg Meagher, Guramow & Lehar~e, Equity: Doctrines and Remedies,
Butterwomhs, 2rid ed (1984) at 828. See also Birks P, ’A Lifelong Obligation of
CorW~dence’ [1989] 105 LQR 501 and above n 8 at 407-8 who both support the view
that equity Lr~tervenes to uphold an obligation and not necessar~Ay to recover a loss.
[1988] 3 All ER 545 at 638°
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harm or loss beyond the unwanted disclosure.~

A qualification which quickly becmme an important defence in an action for
breach of confidence bad its genesis in Gartside v OurfamY In that case the
plaintiffs sought to prevent the defendant from disclosing information which
the defendant had acquired while in their employo It was held that they must
answer interrogatories concerning allegedly dishonest dealings which were
the subject-matter of the information. Wood VC said:

The equity upon which the bil! is founded is a perfectly plain and simple one,
recognised by a number of authorities and most satuhary to be enforced, by which
any person standing in the confidential relation of a clerk or servant is prohibimd,
subject to certain exceptions, from disclosing any part of the traqsactions of
which he thus acquires knowledge. But there are exceptions to ~ds corXSdence, or
perhaps, rather only nominally, and not really exceptions. The trae doc~me is,
that there is no co~Sdence as m the disclosure of isJquityo You cannot make me
the comSidant of a crime or a f~aud, and be entitled to close up my lips upon any
secret which you have the audacity to disclose to me relating to any fraudulent
intention on your pare such a confidence cannot exist2~

In Wegd-BIusdd~ v Stephenss the defendant sought to invoke the pdmciple
in Gargside v Outram to excuse the publication of defamatory material
Shortty stated, the facts of that case were that a client had sued his
accountant for breach of an implied duty to keep secret a letter of
ins~actions containing a libel and which, following the careless conduct of
the accountant, had subsequently come into the hands of the subjects of the
libel. In WddoB~unde~ v Stephens, Gar~side v Ou~ram was treated as a
decision of the Comrt of Chancery not to exercise its jurisdiction in favour of
a plaintiff who did not come to the Cour~ °with clemn hands’, and Warrington
LJ declined to accept the existence of such a wide principle under which a
confidential agent would be justified in disclosing a c~fidential document
because it was libellous or conhained evidence of a private wrong. He said:

36
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Such a principle, if it existed, would be of very widespread application. A man
discloses to his comSdential agent that he has committed a ~respass to land or
goods, and the agent might with impunity communicate this to the persons
concerned with disastrous resutts to his employer. Xndeed I can see no distinction
in this respect between cases of contract and cases of tog. Untess there be such a
distinction the disclosure by" the agent of evidence of a breach of contract on his
employer’s part would be no breach of his duty to his employer. On the whole t

lrbid; Lord Keith at 640. Lord Goff i~qclkr~ed to the view that detriment was not
necessary but left the matter open (at 659). Lord Brightman exptessed his general
agreement with both Lord Keith and Lord Goff. Lord Jauncey agreed with Lord
Keith. Ortly Lord Griffiths would requL~e detramaent beyond the unwanted disclosure
(a~ 650).
[ t856] 26 U C~ 113.
1bid at 114.
[19191 1 KB 52O.
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can see no reason founded on public policy or any other ground why an agent
shoutd be at liberty to disclose evidence of a private wrong cormnitted by his
pr~mcipal’ o~

In Initial Services Ltd v PugteritU~ in referring to a suggestion by Bankes
LJ in Weld-Btundel! v Stephens that the defence was restricted to information
relating to the proposed or contemplated commission of a crime or civil
wrong, Lord Denning MR said:4~

I do not thirak that it is so timdtedo [The defence] extends to any misconduct of
such a nature that it ought in the public interest to be disc!osed to others.o.The
exception should extend to crimes, frauds and misdeeds, both those actually
committed as well as those in contemplation, provided always - and this is
essential - that the disclosure is justified in the public interest°

The ’iniquity’ rule reformuhated by Lord Denning }dR in Initial Services v
Putterill was widened considerably by his Honour in Fraser v Evans.~

I do not look upon the word ’kniquity’ as expressing a principleo It is merely an
instance of just cause or excuse for breakhng confidence. There are some thh-~gs
which may be required to be disclosed kn the public interest, in which event no
cor~fidence can be prayed in aid to keep them secret.

The ’spring dde mark of public interest’ as it was described by Rath J in
Castro~ Australia v Emtech Associates~ came in Woodward v ttutchins~
where the plaintiff sought to enjoin the ex-manager of a well known pop
group, after having his sexvices terminated, from disclosing details about the
private lives and personal affairs of its members, In his judgment Lord
Denning MR said:4~

If a group of this kind seek publicity which is to their advantage, it seems to me
that they cannot complain if a servant or employee of theirs afterwards discloses
the truth about them. If the image which they foste~’ed was not a true image, it is
in the public interest that it should be corrected. In these cases of confidential
information it is a question of balancing the punic interest in maintaining the
covXSdence against the public interest in kv~owing the truth. That appears from
In#iaJ ServicesLgd v Puggeri~l [1968] 1 QB 396; Fraser v Evans [!969] 1 QB 349
and D v Nationa~ Society for the Prevention of Crue#y to Children [1976] 3 WLR
124. [vo this case the balance comes down in favour of the math being totd, even if
it should involve some breach of covXidentiat information° As there should be
’truth in advertising’ so there should be truth in publicity. The public should not
be misled. So it seems to me that the breach of confidential ir,£ormation is not a
ground for granting an injunction°
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1bid at 535.
[1%8] 1 QB 3%.
1bid at 405.
[1%9] 1 QB 349 at 362.
(1980) 33 ALR 31 at 56.
[197711 WLR 760.
1bid at 763-4.
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The quoted passage extends ’iniquity’ beyond serious crimes and
misdeeds. It evinces how far the ground of °just cause or excuse’ can extend
when the test of iniquity is depa~q~d from so t~t its scope rests solely in the
subjective discretion of the judge.

The basis of the Court’s decision in Woodward v Hu~chi~s appeared to be
that as the s~’~s p~sued a punic image of respec~bility, if this was in fact
untrue, it was in the punic interest chat this image should be corrected. The
information disclosed in Woodward v Hutchins revealed no cCmae, fraud or
serious wrongdoing or misdeed, nor did the Court suggest that the public
interest found by it to be present could be accommodated in the existing
categories. The Court created a further category justifying disclosure in the
public interest, °the public interest in knowing the truth’° The punic interest
in knowing tbe math was subsequently retied upon by Lord Denning g~ as
justifying the disclosure of confidential information by the press where the
public interest in making a matter known to the public at large outweighed
the private interest in maintaining confidence?7

Woodward v Hutchins has been criticised on the basis that the Court
imposed a stand~-d of behaviour on the litigants before it, and decided the
tegal issues accordingly?~ Trois is contrary to the accepted view that it is not
for the court to pass judgment upon the personal integrity, good taste or self-
respect of the litigants if that is not an issue in determining legal or equitable
rights or liabilities.~

To date the Australian authorities have not adopted the wide view
expressed in Fraser v Evans and Woodward v~Hutchinso The approach of tl~
Australim~ courts has been that the public interest exception extends only to
disclosures which evidence a crime or serious wrongdoing, or matters
injurious to public healtho A case in point is Castro~ Australia v Emtech
Associateso~ The facts of that case were that at the beginning of 1978 t~he
plaintiff wished to develop a new lubricating oil. The first defendant
(EmTech) carried out tests upon different oils submitted by t.he plaintiff. The
second defendant was the chief executive of the first defendant. A report
(’the EmTech report’) was prepared and, as a result, the plairedff prepared to
market a new product. The plaintiff then consulted the Trade Practices
Commission, the third defendant, for guidance in assessing whether
proposed promotional material complied with the consumer protection
provisions of the Trade Practices Act ~974o The fourth defendants were
members of the Commission and the fifth and sixth defendants officers
thereof~

47
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In Jarmar~, 1980 the Commission indicated to the plaintiff that advertising
Schering Chemiccds v Falbr~n [19811 2 ~¢q~R 848 at 865.
Keamey J, Thee Action for Breach of Confidence in Auscrafia, Lega! Books, Sydney
(1985) at 68.
Re Telescrip¢or Syndicate lad [1903] 2 Ch 174 at 195-6 per Buckley Jo
(1980) 33 ALR 31o
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of the new product might breach sections 52 or 53 of the Trade Pracdces
Act. In February 1980 the plaintiff withdrew the advertising campaign. In
May 1980 the acting ChNmaan of the Commission served a notice upon the
plaintiff under section 155 of the Trade Practices Act which interrogated
about the EmTech report and required the plaintiff to divutge what the
ptaintiff claimed to be confidential information and trade secrets. The
plNntiff then sought to continue ex parte injunctions restraining the first and
second defendants from disclosing the EmTech report and restraining the
third, fom~ah, fifth and sixth defendants from seeking to obtain, publish or
disclose the same information.

Rath J expressly declined to foltow the decision in Woodward v Hutchins,
holding that in considering whether just cause for breaking copNdence exists,
the comet ’must have regard to matters of a more weighty mad precise kind
than a public interest in the truth being told’?

In granting the inter!ocutory injunctions Rath J held, following the
decision of Ungoed-Thomas J in Torrington Manufacturing Co v SmJth &
Sons (Eng) Led,~ that where information is provided on a confidentiN basis,
its use and disclosure is to be limited to the purpose for which the
information was given o~ Two arguments were put forward by the
Commission as justifying its use of the EmTech report. The first was that the
Commission, as a statutory body charged with the ach~ainistration of the
Trade Practices AcL was entitled to make use of the information in its
administration of the Act° The second was that as t~he EmTech report did not
j~tify the claim of a 3°5% saving in petrol cons~ption, and as that report
was the only basis advanced for the claim, it was in the punic interest that
the Commission should make use of the report for the purpose of
investigating possible breaches of the Ac~

As to the first argument, his Honour held that the performance by the
Commission of its functions in its administration of the Act was consistent
with the obse~’ance of the co~Sdence placed in it in the present case o* As to
the second point, Rath J concluded that t.he evidence did not show a breach
by the plaintiff of the Trade Practices Ac~ which would excuse the
Commission from its obligation of confidenceJ~ and that for Australian
purposes the public interest defence has to date been more narrowly
circumscribed than the English authorities and applies oNy to serious crimes
or wrongdoing, or matters injurious to punic healtho This approach has been

51
52
53
54
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26

1bid at 56:
[19661 RPC 285 at
(1980) 33 ALR 31 at 47.
rbid at 51. Above n 15 (decision affirmed on appeal by the Full Federal Coart
(!990) 99 ALR 679) the Fede~A Court held that a duty of cc~tfidenfiagty wZ~l! not be
imposed where its effect would be to restrict the discharge by a department or
agency of its functions under legislation which it admir~isterso
(1980) 33 ALR 31 at 52.
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followed by other Australian authoritieso~6 In Smith Ktine & French
Laboratories v Secretary, Department of Community Services and Hecgth~
Gummow J, a staunch judicial critic of the English approach said:

lAin examination of the recent EngLish decisior~ shows that the so-called ’puNic
interest’ defence is not so much a rule of law as an invitation to judicial
idiosyncrasy by deciding each case on an ad hoc basis as to whether, on the facts
overall it is better to respect or override the obLigation of confidence .... equitable
pria, aciples axe best developed by reference to what conscionable behaviour
demands of the defendant not by ’balancing’ and then overriding those demands
by reference to matters of social or political opi~,~ion2~

The approach of Gummow J focuses on ~what conscionable behaviour
demands’. However it is difficult to divorce the question of what
conscionable behaviour demands from the punic interest sought to be
promoted by making the disclosure. Only by assessing the public interest
sought to be promoted by the making of the disclosure can it be determined
whether conscionable behaviour demands that the disclosure be made.
According to the approach taken by the Australian authorities once a duty of
confidence arises that dub" must be respected, unless the plain&¢f can show
that the disclosure discloses a serious crime or wrongdoing. The English
authorities permit the disclosure of less serious matters, developed on a case-
by-case basis. The assumption that the public interest, except Ln the case of
serious wrongdoing will always favour non-disc!osure is questionableo
Moreover, the question as to what constitutes a serious crime or wrongdoing
remains largely unanswered. This question may turn out to be as
unpredictable as the balancing exercise adopted by the English authorities.

The special position of government plaintiffs

It is clear from the Australian authorities~ that, except where it would
conflict or restrict the exercise by an agency of its statutory functions,
information supplied to government by a third party will be protected from
disclosure at the suit of a private litigant in accordance with the foregoing
principleso That is, the provider of the infom~ation will be required to show
as a condition of obtaining protection that the government lcqew, or ought to
have known, of the limited purpose for which the information was
providedo~ In the case of personal information, the principal concern of
equity is to protect the disclosure of material in a form whicla may reveal or
lead to the identification of the person who supplies the information to
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government, so that ordinarily the goverrm~ent will be able to make use of
tNat information provided that it does not disclose the identity of the person
concernedfi

Whilst it appears on t~he balance of the authorities that a private plaintiff is
not required to show detCm~ent to found his or her cause of action, it is ctear
that the government must show detKanento But what detrinaent does it need to
show? In this regard it is illuminating to retrain to the judgment of N~ason J in
Fairfax:~

The question then, when the executive government seeks the protection given by
equity, is: What detriment does it need to SHOW?

The equitable principle has been fashioned to protect the personal, private and
proprietary rigshts of the citizen, not to protect the very different interests of hhe
executive goverranenL It acts, or is supposed to act, not according to standards of
private interest, but in the public interest. TbAs is not to say that equity will not
protect finformation in the hands of the government, but it is to say that when
equity protects goverranent information it will look at the matter through
different spectacles o

It may be a sufficient de~maent to the citizen that disclosure of information
relating to has affairs wi11 expose his actions to public discussion and criticism°
But it can scarcely be a relevant detrL~ent to the government that the publication
of material will merely expose it to public discussion and criticism. It is
m~acceptable in our democratic society that there should be a restraint on the
publication of L,~formadon relating to government when the only vice of that
information is that it enables the public to discuss, review and criticise
govermment action.

Accordingly, the co-art will determine the government’s claim to confidentiality
by reference to the public interest. Unless disclosure is likely to injure the punic
interest, it will not be protected.

The court will not prevent the publication of information which merely throws
light on the past w~kkngs of government, even if it not be public property, so
long as it does not prejudice the commurfity in other respects. Then disclosure
will itself serve the punic interest in keeping the comm_urdty Lrdormed and in
promoting discussion of punic affairs. If, however, it appea,’s that disclosure will
be i~fimical to the punic interest because national security, relations with foreign
comatfies or the ordinary business of govermaerg wi!l be prejudiced, disclosure
will be restraL-ae&

A similar view was taken by the House of Lords in A~orney-Genera~ v
Guardian Newspapers L¢d (No 2)~ where all their Lordships agreed,
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following Attorney-General v Jonathon Cape~ and Fairfax, that in a
governmentN action to restrain unauthorised disclosure the plaintiff had to
show that disclosure was likely to damage the public interest. In Fairfax, in
determining whether disclosure was in the punic interest, Mason J adopted a
punic interest test with respect to the disclosure of information in the
possession of the government wider than that applied in Australia with
respect to private plaintiffs, and at least as wide, arid probably wider than
that applied by the English com~ in private actions in determining whether
disclosure was justified in the punic interest. The reference by M~ason J to
~the punic interest in keeping tbe community informed and in prornoting
discussion of public affairs’ is hardly the stuff that serious crimes and
misdeeds are made of.

tn a private action a defendant seeking to rety on the punic interest
defence bears tbe onus of proof of substantiating the allegations made° So
much is clear from the comments of Gibbs CJ in A v Hayden¢~

It is clear that a person who owes a duty to rc~aintain cor~identia~ty will not be
allowed to escape from Ns obligations simpty because he alleges that crimes have
been cormmitted and tliat it is in the punic kqterest that he should disclose
ir~formation relating to them. He bears the burden of establisbSmg the facts upon
which he relies to relieve him of the obligatiOnSo T~hat seems clear on pri~qciple
and I have seen no authority that suggests the contra~D~o

However, where it is the goverranent that claims confidentiality, ’[u]nless
disclosure is lkkety to injure the punic interest, it will not be protected’o~
This formulation places tbe burden of proof on the government to satisfy the
comet that disclosure is likely to injure the punic interest and for that reason
must be resttrainedo N~ason J did not explain what he meant by °likely’ in this
context, however it would probably be consmaed narrowlyo tn other contexts
the word °likety’ has been interpreted to mean °having a real chance or
possibility’o~ English courts have held that something is °likely’ if it b~as a
~reasonable prospect’ of happening,~ or if it is °on the cards’o~

In FaiU~ax, in describing what the government must show to restrain
disclosure Mason J cited with approvat the following passage in
General v Jonathon Cape Ltd:~
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and (c) that there are no other facts of the pubLic interest contradictory of and
more compelling than that relied upon. Moreover, the court, when asked to
restrain such a publication, must c!osely examine the extent to which relief is
necessary to ensure tLiat restrictions are not imposed beyond the strict requirement
of public needo71

The passage is significant for the heavy harden it places on a government
seeking to prevent the unauthorised disclosure of information. The
requirement that the government show that the public interest requires that
publication be restrained strands in marked contrast to a private action, where
once the ptaintiff establishes that disclosure would constitute a breach of
confidence, the onus is on the defendant to establish that disclosure is
justified in the punic interest, Of par’dcular significance is the requirement
that the government establish that there are ’no other facts of the public
interest contradictory of and more compeltkng than that relied upon’. This
requirement places the burden on government to satisfy the court of the
absence of the existence of a fact. Moreover, that fact need not necessarily be
one peculiarly within the knowledge of government. If the government can
satisfy these requirements reliefwill be granted, but onty to the extent that
such relief is strictly necessary. The justification for the different approach in
the case of government information was succinctly put by McHugh JA in
Attorney-General v Heinemar~,~ Pubgshers in the following terms:=

The doors of the Chancery are not closed to goverr~rnent or their agencies...But
the relationship between the modern State and its citizens is so different in kind
from that which exists between private citizens t~hat roles worked out to govern
the contractual, property, commercial and private confidences of citize#~s are not
fully applicable where the plaintiff is a goverpm~ent or one of its agencies. Private
citizens are entitled to protect or further their own interests, no matter how selfish
they are in doing so. Consequently, the publication of co#Xfdential iv, formation
which is detrimental to the public interest of a citizen is a legitimate concern of a
Court of Equity. But govermments act, or at a~ events are consistutionally [sic]
required to act, in the punic interest. Information is held, received and imparted
by governments, theLr departments and agencies to farther the public interest.
l~aNic and not private interest, therefore° must be the criterion by which equity
determines whether it will protect information which a government or
goverr~mental body cla~s is cor, fidentialo

The comments of McHugh JA are directed at the relationship between
government and the public. They are not directed at the relationship between
government and its own officers," In AttorneyoGeneral v Guardian
Newspapers (No 2) Lord Keith, after commenting that the government has to
show likely damage to the punic interest before its information will be
protected from disclosure said that:~
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In a question witl~ a Crown servant.., the general public interest in the
preser~,’ation of confidentiNity, and in encouraging other Crown sere’ants to
preser~,e it, may suffice.

Similarly, in Bridsh Steel Corporation v Granada Television the House of
Lords recognised that there was:7~

a very strong punic interest in preserving coraqdentiality within any orga~,Ssation,
in order £qat it can operate effSciently0 a,,ad also be free from suspicion that it is
harboarL, ag disloyal employees. There is no difference in tNs respect between a
punic corporation.., and an ordinary company..oUnauthorised disclosure of
co~2"idential information about either is equally 1laNe to damage efficiency and
morale o

In Fairfax Mason J acknowledged that prejudice to the ordinm7 business
of go’~’ernment could fall within the injury testo76 The Freedom Of
L’~formation Act recognises there can be a punic interest in ’preventing the
disctosm-e of material having a substantial adverse effect on the proper and
efficient conduct of the operations of an agency’27 Any argument by
government on the need to protect the proper and efficient operations of an
agency is likely to be narrowly construed given that the argument is
applicable to the disclosm,’e of all government information and its ready
acceptance would render the special rules applicable to the disclosure of
government information otiose. In this context it should be noted that the
exemption in paragraph 40(1)(d) of the Freedom Of Information Act has
been narrowly consmaed so as to be primarily concerned with the effect on
disclosm~e on the way in which an agency con4ucts its operations, not win
protecting from disclosure particular information contained in a docttment.TM

The different kinds of government information

Although Fairfax and Attorney-General v Heinemann Publishers spoke in
terms of ’when the executive government seeks the protection of equity’, and
’where the government claims confidentiality’ respectively, both cases
concerned the disclosure of information generated by government itself
rather than information provided in confidence to government by a third
party. In Fairfax the disclosures concerned unpunished canes, memoranda,
briefings and assessments rela~,ag to Australia’s defence policy prepared by,
and in the possession of, the Department of Defenceo In Heinemann the
disc!osttres concerned information pertaining to the activities of the British
secret inte!ligence service, Mt5o Accordingly, these cases should not be
interpreted as determining conclusively that the need for the government to
establish that the non-disclos~e is justified in the public interest will apply
in all cases simply because the government is t_he plaintiff. It would be
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consistent with equitable principles to distinguish between the situation
where the government is seeking to prevent the disclosure of information
generated by government itself, and the situation where the government
seeks the protection of equity to prevent the disclosure of information
pro-4ded to it by a Nird party in confidence, and Ne predomina~nt reason for
the government bringing the action is to protect the interests of that third
party° In the second ctass of case the position of government should be
viewed as being a~£atogous to that of a trustee of Ne information. In such
cases it should make no difference Nat the government is plaintiff in the
actiono The action is to protect the private rights of the citizen. If the
circumstances surrounding the original provision of the information to
government or subsequent circumstances show that Ne citizen wishes the
confidence to be maintained, the rules applicaNe had the action been brought
by a private plaintiff should apply.

The Committee of Review of Commonwe~th Criminal Law chaired by
former High Court C~ief Justice Sir Harry Gibbs recogNsed that there may
be some difference between the rules applicable where the information in
possession of the government has been supplied by citizens and those where
hhe information has been generated for and about the government by its own
officers and agencies° However, Ne Commi[ee concluded tkmt Ne decisions
in Heinetmann and Smith Kline & French Laboratories v Secretary,
Deparzment of Health were more concerned to emphasise the special
character of information in the possession of the government than to
disfinguigr~ ber~veen different forms of that informafiOno~

The distinction between Ne various kinds of government information is
considered at some leng& by Professor Finno* Finn develops a fouroway
system of classification for information in the public sector° The four
categories are determined according to the interests which may be affected
by the disclosure or use of the information.

The first category is referred to as ~pubtic information’° As &e term
suggests, this comprises ~that stock of knowledge publicly available in Ne
community for use by whomsoever wishes to utilise it’?’ In ~erms of °official
information’, examples of this would include the annual reports of
Commonwealth agencies or the conmnts of a ministerial press release. As
Finn points out, neither the government nor individual citizens have any
legitimate interests which would normatly be adversely affected by the
disclosure of this informafiOno~
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supplied to government by third parties - individual citizens, groups,
businesses and the tLke o about their private, personal and tyasiness affairs’.
Professor Finn suggests that this information can be distinguished in terms of
both its source and °the direct interest that the information supplier can have
in its use or disclosureo’~ He also acknowledges that there ’will almost
invariably be a goverranental interest as welt to be considered in the matter.’
This interest will frequently coincide with that of the infc~naton supplier.
According to Finn, the government is regularly given significant rights to use
and disclose such information, often for reasons of public interest, and in so
doing it is not dea~ng with information which is its own. In consequence
tkdrd pa.~y information should be marked out for special consideration and
promctonY

Informaton not included in Professor Finn’s analysis, and which it is
suggested would also fall within the category of third party information is
information supplied by third parties concerning the private or confidential
business affairs of other persons. This situaton receives statutory recognition
in Information Privacy Principle 3 of the Privacy Act 1988. Whitst the
applicaton of Information Privacy Principle 2 relates specifically to the
collection of personal information from the individual concerned, the
application of Informaton Privacy Principle 3 is expressed to apply to the
solicitation of personal information generally. The basis of this distinction is
that CommonweKlth agencies should be sensitive to the interests of the
person to whom the information relates, even where that person has not
supplied the information to the agency.

The third category of information is ’governmental information’. This is
’information of and about government generated by the officers and agencies
of government’ Y This may, for example, include material retating to
secm~ip~,, defence, or rehations with other states. While government has a vital
interest in this type of information, its own interests are not the sole ones of
relevance. Because government is constitutionally obliged to act in the
public interest, it is possible prejudice to the public interest which sets the
limits to the protection government can claim for its own interestso"
Although there would normally be no specific individual interests which
would be adversely affected by the release of information falling within t_his
ctass, there may still be a pressing public interest against its unauthorised
disclosure.

The fourth category is ’proprietary information’. This is information
which is acquired by the punic sector in the course of performing what
would otherwise be regarded as nonogovernmenml activities, such as
scientific research or business operations. This informaton differs line in its

83 1bid at t9.
84 1bid at 20-1.
85 P~id at 21.
86 1bid at 25-6.
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character from like information produced in the private sector. It can
properly be claimed to be ’owned’ by government in the same way that a
private sector enterprise would chin a like property in its informationY The
interests which arise in relation to the use and disclosure of such information
are analogous to the interests which a private body wou~d have in the various
species of intellectual property it holds, such as its trade secrets.

Having regard to these different categories of information, Professor Finn
concludes that a:: officer should not disclose information acqui~n’x: in office
where the disclosure is likely to occasion unjustifiable prejudice to the
interests of government, or to any third party who st:pplied that information
to governmento~ Presumably the ’interests of government’ means the
interests of government having regard to the fact that it is constitutionally
re>quired to act in the punic interest.

Persons havir~g a proper interest to receive

A major qualification on the availability of the punic interest defence is that
the disclosure must be made to a person having a ’proper interest’ to receive
the information. In British Steel Corporation v Grap~:~a Tdevision~ Lord
Wilberforce in discussing what is meant by a °proper interest’ commented:~

But there is a wide difference between what is interesting to the punic and what
it is in the public interest to make known.

In similar vein, in Initial Services v Putterilt Lord Denning MR said:j:

The disclos°are must, I should thkr~&, be to one who b~,s a proper interest to receive
the L~formafiO::o Thus it would be proper to disclose a c6~rne to the police0 or a
breach of the Restrictive Trade Practices Act to the registrar. There may be cases
where the misdeed is of such a character that the punic interest may demand, or
at least excuse, publication or: a broader field, even to the press.

In Francome a~d Anor v Mirror Group Newspapers Ltd~ unidentified
persons tapped telephone conversations made to and from the plaintiff’s
home. The eavesdroppers offered for sale to a national newspaper tapes of
the telephone conversations which it was alleged revealed breaches of the
rules of racing by the first plaintiff, a welloknown jockey. The plaintiffs
became aware of the existence of the tapes when two jom~nalists employed
by the newspaper approached the first plaintiff to confirm the authenticity of
the tapes. Thereupon the plaintiffs issued a wit against the newspaper, its

87 :bid at 19.
88 :bid at 26.
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editor and the two journalists claiming inter alia, dmq~ages for breach of
confidence. On the plaintiffs’ application for interlocutory relief, Park J
ordered that the defendants be restrained until trial from punishing any
article based on the contents of the tapes, that there be a speedy trial and that
the defendants disclose the identity of the suppliers of the tapes°

The Court of Appeal, allowing the appeal, held that as a speedy trial had
been ordered it was not necessary in she interests of justice to compel the
defendants to disclose the identify of their source at the interlocutory stage of
the proceedings, and that whilst the restraint on publication was necessary to
preserve the rights of the parties unti! trial, its terms should be varied so that
it would be open to the defendants to apply to the appropriate minister for
permission to disclose the information to the police or Jockey Club. Lord
Donaldson MR, after commenting that the media were peculiarly vulnerable
to the error of confusing the punic interest with their own interest said:~

Usually these interests raarch hand in hand, but r~ot alwayso ~m the instant case,
pending a trial, it is inapossible to see what punic interest would be served by
punishing the contents of the tapes wb~ich would not equally be served by giving
them to the police or to the Jockey Clubo Any wider publication would only serve
the interests of the Daily Mirror.

However, there may be circums~qces where disclosure to the public at
targe by the media may be jus~Sed in the punic interest. Such a case arose
in Lion Laboratories Ltd v Evans.~ In that case the plaintiffs manufactured
and mm’keted an electronic instrument which had been authorised by the
Home Office since April 1983 for use by the police for measuring
intoxication by alcohol by testing the breath of motor vehicle ch’ivers
suspected of driving with an alcoholic concentration above the limit
pre~ribed by paragraph 12 of Schedule 8 to the Transport Act 1981 (UK)o
The first and second defendants were employed by the plaintiffs as
technicians wofldng on the instmmento In January and Febr~aary 198~ they
left tbe plaintiffs’ employment, taking with them, without authority, some
confidential internal memoranda which cast doubt on the accuracy of the
functioning of the instrument, Those documents were offered to the third and
fourth defendants for publication in their newspaper, which had already
punished reports reflecting such doubts. The third and fourth defendants
maintained that as the proper functioning of the instrament was of the utmost
importmqce for drivers who were tested by t~he instrument and, on the basis of
its readings, were charged, and possibly convicted, for damken driving win
the consequences which followed, it was important for the punic to be
informed of the instrument’s doubtful functioning.

The plaintiffs issued a writ claiming an injunction and damages for breach
of confidence and copyright. Leonard J granted an ex parte injunction
restraining the third and fourth defendants from, inter alia, disclosing or
93 Ibid at 898.
94 [1984] 3 WLR 539°
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making use, for any purpose, of any confidential information being the
property of the plaintiffs and infringing the plaintiffs’ copyright in the
documents. Subsequently on the hearing inter partes, an interlocutory
injunction on the same terms was granted and the first and second defendants
were made parties to it.

On appeal the Corn of Appeal, allowing the appeal, acknowledged that
there was a conflict ~tw~n two pubfic interest, n~ely, ~ plNnfiffs’ right
m pro~t ~e~ NtemN. confidenfiN d~umen~ ~d Nek cop~ght N Nero
~d ~e pub~c’s enfiaement to inflation which rN~ ~dous doub~ a~ut
~e reliability of an insmament which was provi~ng the sole evidence on
which mem~rs of ~e public had ~n or were ~Ng pro~ut~. The
held that N acgo~ for br~h of confidence, ~e defence of ~los~e in ~e
pubtic interest where there was a just cause or excuse for brewing
confi~n~ ~d not de.rid on any ~NiqNty’ on Ne ~ of ~e p~N~fs; ~at
Ne defen~ N Ntefl~um~ prongs had m ~fisfy ~e com~ ~t ~y
wouN ~ able, at Ne ~ m es~bl~h a s~ng defe~e of punic interest ~d
~d not have to show that the pl~fiffs were gusty of iniquitous conduct.
~e Corn conclud~ that ~e i~o~afion con~n~ N ~e d~mmen~ w~
impotent to the punic as to outweigh the plaintiffs’ interests and t~at,
accordingly, the Court was entitted to ove~ide the judge’s exercise of
~screfion rand ~it puNi~gon of ~N~ d~umen~. ~st
authority whe~er in ~e c~ of government Nfo~afion the defen~qt
~e onus of establishing that the di~losure w~ made m a person having
pro~r auNofity to r~eive it, ~e r~ement ~at ~e government esmbfish
that non-disclosure is justified in the public interest woutd not sit
comfor~bly with such a r~u~emen~ To im~ ~n a defen~t the onus
of establishing that the disc!osure was made to someone with a proper
in.rest to r~eive it woNd have ~e eff~t of sNffing the b~den of pr~f
away ~m ~e government to a signN~t extent. T~ extent of
c~ onty ~ of relevance in ~e con~xt of ~ ~gument by ~ government
~at the extent or ~ely extent of ~los~e is such Nat non-di~los~e is
j~fifi~ in the pub~c Nteres~

An area of particular difficulty is the extent to which a third or later hand
recipient of corffidentiN information will be under an obligation to maintain
the confidence applying to the original confidant. Two situations need to be
distinguished° First, there is the t~d pa~° who is fixed with the knowledge
of the confidant’s breach of duty° Second, there is t~he third party who is
unaware of the confidant’s breach of duty and who may or may not be a
bona fide purchaser for value of the information without notice of the
confidant’s breach of duty. Tne lmsition of a third party who is aware of the
confidm~t’s breach of duty is straightforward. A third party who knowingly
obtains information in breach of confidence will be under the same
obligations to maintain confidentiality as the person from whom the
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information was obtainedY

In the case of an innocent third party who receives confidential
information, there are tbxee possfble scenarios° The first is that the original
confider will always be entitled to relief against a third party who has
acquired information to which he or she is not entitled regardless of whet.her
the third party had knowledge of the breach. The second is that the third
party will be protected if he or she is a bomafide purchaser for value without
notice. The third view allows the discloser the prima fac~e fight to proceed
against the third party in aR cases, subject to the third party having a defence
where the third party has changed its position to his or her detrkmento

The possibility of using the defence of bona fide purchaser for value
without notice as it relates to a third pretty who gives consideration to an
offending confidant for information which is subject to a duty of confidence
was first adver~xl to by Turner VC in Morison v Moa¢~ who, after referring
to the defendant in that case as a mere voltmteer, said:~

It reSght indeed be different if the defendant was a purchaser for value of the
secret without notice of any obligation affecting it; and the Defendant’s case was
attempted to be put on t,hSs gromado

In S~evenson, Jordan & Harrison Ltd v Macdonald & Evans~ an employee
of a s~iNNt ~counfing Pu~, a ~ Hemming, ~ote a ~k on ~coun&ng
techniques. It was alleged by the plaintiffs that the book disclosed
info~adon acqu~d by the employ~ d~ng &e co~ of his employment
and Ne plNndffs ~ught m e~join ~e employ~’s publishers, ~e defen~,
~om ~s~bufing Ne ~k ~ ~e generN punic. The defen~ ~ser~,
imer a~, that by w~on of ~ek bo~f!~ acquisition ~ HemmNg of Ne
fight m pubfish, the fact that such publication wouN ~to~ ~e plNnfiff
comp~y’s ~cret and cor~qden~ inflation, if es~b~sh~, w~ no ~o~d
for restraint, Lloyd-Jacob J rejected the defence, and in granting the
injunction sNd:"
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~e Defendants contend that at the time they agreed to punish tbSs work they had
no knowledge or notice of the Plaintiffs’ claLms, nor were they aware that the
work contained any secret or confidential i~Xormatior~ and they claim that in
consequence they eaemot now be restrained. It is to be noted that the absence of
any right to punish on Mro HermmJ¢~g’s lZ, art must safeguard the Defendants from
any cla&m for breach of contract by bSs estate. It would appear, therefore, to be the
position that the Defendants’ insistence on disclosing tbe contents of this book to
the world, and thereby causing irreparable damage to the business of the
Plaintiffs° is due in part to unwillingness to bear the cost already incurred in
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preparing for publication (although the punishing agreemento.ospecifically
safeguards them against loss in tbgs copmection) and possibly in part to a punic-
sph~ited insistence upon a supposedly lega! light.o.

Comnsel for the Plaintiffs expressly disclainaed any suggestion that at the date of
the execution of [the publistfing agreement] the E~efendants were (or should have
been) aware that Mr. HemmLng was acthag in breach of has duty to the plainfiffSo
Does this circumstance frank their avowed intention to consummate Mr.
Hermning’s wrongdoing? The origina! and independent jurisdiction of this Court
to prevent, by the grant of an injmacfion, any person avaiting himseK of a title,
which arises out of a violation of a right or a breach of co~ffidence, is so well
established as a cardinal principle that o~Jy a binding authority to the contra,’y
should prevent its application by this Court...The wrong to be restrained is not
the end, into the contract to publish, but the act of punishing, and an i,~ocent
mind at the time of the former camnot overcome the consequences of full
knowledge at or before the time of the lattero

On appeal, the Court of Appeal found that confidential information had
not been disclosed but that the plaintiffs had a cop?~ght, which had been
infringed, in one section of t.he book. Although it was not necessary to
comment on the trial judge’s observations, Evershed MR said that to his
mind it would be ’somewhat shocking if reputable publishers, who
discovered that there was in some work which they had acquired a gross
breach of faith, publication of which would involve the ruin of some
business, yet nevemheless could say, having discovered that fact before they
had punished or incurred any substantial expense, that they were entitled to
insist on going on with their publication’o’=

The clearest authority in Australia that the defence of bona fide purchaser
dc~s not apply to protect an innc~sent defendmqt in an action for breach of
confidence is the decision of Heksham CJ in Equity in Wheatley v Bel~.’°’ In
tha~ case the plaintiffs, based in Perth, devised a system of advertising for
small businesses and local service activities by dividing a metropolis up into
localities. Each business would, according to the idea, pay to get his or her
name into a local index (telephone directory). The idea of the scheme was
that people would ordinarily call upon local businesses or services for their
needs and so it would be advantageous for businesses to be in the index.
Each locality would be operated as a separate business, selling off the
advertising space to the local businesses in that locality. Each locality could
be sold off to a person taking a franchise who would then operate that
business for that locality. The defendant was one of the persons negotiating
with the plaintiff for one of the franchises. After details of the scheme were
disclosed to him he declined to pursue the matter. The defendant then
proceeded to set up an identical scheme in Sydney and had, at the time this
was discovered when the plaintiffs attempted to implement their scheme in
Sydney, sold the idea for $9,500 and $1,000 respectively, to two innocent

100 [1952] 68 RPC 10 at !6.
101 [1982] 2 NSW2~R 544.
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third parties, the second and third defendants, who also incurred other
significant expenses in seNng up their business.

Helsham CJ was of the view that it was not appropriate to equate the
innocent defendants to a bona fide p~rchaser for value without notice° That
defence was directed to the resolution of priorities in relation to property
rights as an attempt to sort out amongst the claimants interested in property
the order in which various interests should prevail, and there are no property
rights involved in restraining a person from ac&ng in breach of confidence.
His Honour drew support from Pettit~ that a man who innocently obtains
confidential information can be restrained from breaking that confidence
once he gets to know that it was originally given in confidence, and from the
following observations of Lord Denning in Fraser v Evans?~

The jm~isdicfion is based not so much on property" or on contract as on a duty to
be of go.od faith. No person is permitted to divulge to the world ir~formafion
which he has received in confidence, unless he has just cause or excuse for doing
so. Even if he comes by it innocently, nevertheless once he gets to know that it
was originally given in confidence, he can be restrained from. breaking that
confidence.

Consistent with the views expressed earlier in this paper, it is submitted
that his Honour was correct in rejecting that confidential information was a
species of proprieta~y right. Unlike property, more than one person may have
the use of particular information, indeed information may be shared ad
infinitum without the originator of that information losing the right to use
that information. However, the practical effect on the originator of the
information losing the exclusive use of it is, as Wheatley v Bel~ illustrates, no
different from a person having their real property taken, for it is the
confidential (exclusive) nature of the information which gives it its value.

It is submitted that the approach of Helsham CJ is consistent with the
authorities in another importmqt respect. Previously in this paper t-he nature
of the obligation of confidence was considered in the context of the
competing formulations of Lord Greene MR in Sal~man Engineering Co Ltd
v Campbdl Engineering Co L~dTM and Lord Denning in Seager v Cop;~dex
Lgd2~ It will be rezNled that the conclusion there reached was that equity
imposed a strict duty to respect confidences irrespective of whether the
confider suffered any detriment. If one applies Lord Greene MR’s
formulation the obligation is, as Helsham CJ concluded, strict enough to
extend to an innocent third party who is unaware that it was divulged to him
or her in breach of duty. According to this formulation, questions such as the
tbSrd party’s bona tides, the reasonableness of his or her behaviour and such
like would simply be irrelevant on the question of liability, though those
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questions may be relevant to the question of damages.

It has been suggested by Jones~ that defendants acting in good-faith who
are later told that information has been given to them in breach of confidence
should be excused from liability if they can establish that they irrevocably
changed their position to their de~xnent, so that it would be inequitable to
gra~nt the plaintiff any relief. In each case it would be a question of fact
whether the change of position is sufficiently detrimental to relieve him or
her from liability o In cases where there has been no detrimental change of
position, certainty of transaction can be preserved by the recognition of a
strong rebuttable prestm~ption that a good-faith purchaser is deemed to have
chmnged its position to his or her detri~nent; and the financial interests of the
defendar~t can be safeguarded by ~ condition that the plaintiff reimburse
the defendmnt for any expenditure, with interest, before being granted relief°
Jones argues that the application of a flexible notion of change of position
may balance more effectively than an absolute defence of bona fide
purchaser for value without notice the competing ctaims of the honest
purchaser and the deceived p~aintiffo

Jones’ suggestion is ~arily directed to ameliorating the harshness that
the bona fide purchaser for value defence would have against an innocent
plaintiffo However, on the present state of the authorities, the defence is not
available in Austrai~ In the absence of such a defence the view propounded
by Jones wN have the effect of eroding the protection afforded to an innocent
plaintk~’f and correspondingly increasing the protection afforded to an innocent
third party. Ultimately the question comes down to which of two innocent
parties, the confider or the innocent third party purchaser, must bear the loss.

tn the case of government information, the non-disclosure of which is
justified in the punic interest, the scope for affording protection to an
innocent third party purchaser would appear to be limited. If the punic
interest would be damaged by disclosure, there seems little alternative than
that the defendant be precluded from disclosing the information° Whikst the
government could be required to give an undertaking to compensate the
irmocent purchaser of the information, the refusal by the govervJr~ent to give
such an under~.aking would place the court i~ an invidious position, tf the
government were to refuse to give the undertaking, given that disclosure
would be contrary to the punic interest, the court may nevertheless be
compelled to order that the information not be disclosedo The court could
overcome this dilemma by making tl~ payment of compensation part of the
order of the court.

Remedies for breach of confidence

The reliance on several jurisdictional sources for the action for breach of
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confidence has, as has already been pointed out, be~n based on pragmatic
considerations. The nature of the remedies avaihaNe to a plNntiff will depend
on the jurisdictional basis on which the court proceed. If a decision is based
exclusively on the independent jtwisdicfion in equity, one might expect that
the plaintiff would have access only to the pecuniary remedy of an accomnt of
profits, and not to damages which would follow from a decision based on
contracto1~ The policy of the courts in this area is that the upholding of
confidences is sacro~anCto Once it is made explicit that the real ju.~ction of
the court is the fundamentN principle that confidences are enforceable, it
becomes clear that equity, contract and property are but secondary
j~sdictionat mechanisms for implementing the law’s policy of enforcing
confidences. For instance, the cot~s have used the implied terms of a comract
or equity as the ’~sis of a decision when an express contract~ term is badly
drmf~ed or would constitute an insecure basis for granting reliefo With similar
flexibility, where the comet had doubted the orthodoxy of granting damages
for breach of an equitable obligation of confidence, it has been prepared to
reconsmact the defendant’s liability in contract, thereby placing the award of
damages beyond doubt?~ Alternatively, the courts have relied simNtaneously
on both contract and equity to support damages and an injunction.1~ This
facility for using various bases has been invoked not only to ensure that a
confidmqt is obliged to respect the fN1 duty of cor~ttdence, but a~so to assure to
the confider the full rmnge of remedies which may be available21°

It is convenient to begin with the injunction, a remedy which will invariably
be relied on where the unauthorised disclosure is anticipated rather than
actual or, if disclosure has taken place, to prevent any further disclosures. In
this context t~he interlocutory injunction is particularly significant in that
where granted it has the effect of preventing any disclosure until a decision is
made whether to grant a final injunction. Although a decision whether to
grant an interlocutory injunction must often be made without the court
having the opportunity- to assess Nlly the cases of the respective parties, it
ohen has the practical eft~t of finally determining the matter in dispute
between the parties as the parties often agree to a settlement prior to the
matter going to a full hearing. Consequently, the principles to which the
court will have regard in deciding whether an inter!ocutory injunction should
be grm~d am particularly important°

In Beecham Group Ltd v Bristol Laboratories Pry LtdTM the High Court
set out the basis on which interlocutory injunctions would be granted in the
following terms:m

107 Gurry above n 8 chapter 6, in Finn P, Essays in EqMgy, Law Book Co, Sydney
(t985) at 113o
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The Court addresses itself h~ all cases patent as well as other, to two mahq
inquiries. The ~st is whet~her the plaintiff has made out a prima facie case, in the
sense that if the evidence remains as it is there is the probability that at the triaI of
the action the plaintiff will be entitled to relief .... How strong the probability’
needs to be depends, no doubt, ~on the nature of hhe rights he asserts and the
practical consequences likely to flow from the order he seeks .... but in a
particular case it may be that attho~gh the plaintiff has shown a probability of
success other cor~siderations make it mjust to grant a~a i@anctiom especially if
another form of interlc~:utory rehef is possibteo The second inquiry’ is directed to
this aspect of the matter, It is whether the inconvenience or inju.,~] which the
plaintiff woutd suffer if an inj-tmction were refiased outweighs or is outweighed by
the injm~y which the defendant would suffer if an injunction were granted,

However in American Cyamamid Co v Ethicon L¢a~ Lord Diptock, with
whom the other judges agreed, rejected °the supposed tale that the Com~ is
not entitled to take into account any balance of convenience unless it has first
been satisfied that if the case went to trim1 upon rm other evidence than is
before the Court at the hearing of the application the plaintiff would be
entitled to judgment for a permanent injunction in the same terms as the
interlocutory injunctions soughto’~ His Honour continued: °The use of such
expressions as ~a probability’, ~a prima facie case’, or °a strong prima facie
case’ in the context of the exercise of a discretionary power to grant an
interlocutory injunction leads to confusion as to the object sought to be
achieved by this form of temporary reliefo The Court no doubt must be
satisfied that the claim is not frivolous or vexatious; in other words, that
there is a serious question to be tried’J~ His Honour concluded that ~unless
the material available to the Court at the hearing of an interlocutory
injunction fails to disclose that the plaintiff has any real prospect of
succeeding in his claim for a permanent injunction at the trial, the Court
should go on to consider whether the balmuce of convenience hes in favour
of granting or refusing the interlocutory relief sought’o~ Following the
decision in American Cyanamid it is unclear whether the decision of the
High Court in Beecham will be followed by a majority of the present High
Court. In Re Casgemaine Tooheys~ Mason ACJ expressed the view that the
American Cyanamid test was the correct test to be applied at least in the
majority of cases}~ However in Davids Hogdings Pry LM & Anor v Byrnes &
Others~ Brennan J appeared to favour the Beecham test.

After all the relevant issues have ~tmmn argued following a full heating of
the matter a final injunction may be granted restraining a party from
disclosing the information in issue. It is tmclear what criteria the courts apply
in determining the appropriate ~,ae period which an injunction should last.
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In AttorneyoGeneral v Guardian Newspapers (No 2)1~° the House of Lords
accepted that once information had lost its confidential character by
becoming generally known in the public domain or could be obtained by
anyone who desired to do so the °law would indeed be an ass"~ if it denied
persons access to such material° Consequently, it would be futile for an
injunction to be granted in such cases.

Even though information is in the public domain, a person who has
obtained information in confidence may need to be placed under a special
disability so that he or she does not get an unfair start. TNs requirement was
described by Roxburgh J in Terrapin Ltd v Builders Supply Co (Hayes) Ltd
in the following terms?=

.oo a person who has obtained iv, formation in coincidence is not allowed to use it as
a springboard for activities detrinaentat to the person who made the confidential
cormnatmicador~ and springboard it remains even when all the feat-ares have been
punished or can be ascertained by actual L~ection tyy any member of the public
.oo the possessor of such irfformafion m~t be placed under a special disability in
the field of competition in order to ensure that he does not get an unfair sta~

The ’springboard doct#me’, as it has come to be known, has been accepted
in Australia.lz Like the final injunction, it wil~ only last for as long as the
court deems necessa,D,?~

Account of profits

In addition to, or independently of, the remedy of injunction, a successful
plaintiff may be granted the equitable remedy of account of profits. Like the
injunction it is a discretionary remedy. The prLqciple behind the remedy is
that a defendant should have to account for any gain made fr~)m his or her
,~ongdoing to the person whose trust the defendm’~t breachedJz It would
seem that this extends to accounting for any profits made even though made
innocently and not dishonesdy~’ and even though the confider suffers no
financial !ossJ~ Whilst the defendant wil! be liable for the extent to which
the unlawful use of the disclosure contributed to the profits made by the
defendant, the total profit earned by the defendant will often be the result of
a combination of the lawfut and unlawful use of confidential information. It
may also involve a payment to the provider of the information. Both issues
were canvassed in At~orneyoGenerat v Guardian Newspapers (No 2)° In that
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case the House of Lords held that The Sunday Times newspaper had been in
breach of the duty of confidence in punishing extracts from the book
Spycatcher, the author of which, Mr Wright, had breached his duty to his
employer, the British Security Service, in writing the book. Scott J at frrst
instance was of the view that materials from Spycatcher which The Sunday
Times was endtted to publish should not be taken into account as a credit in
determining the profits ~Z,r which it was liable to accountJ2~ In the Comrt of
Appeal Sir John Donaldson MR agreed, adding that he could see no escape
from the distasteful concision that the ~wspaper could deduct, in assessing
its profits, the payments made to Wright. ~

On appeal, the House of Lords held that The Su~.ay Times newspaper
was tiable to account for the profits accruing to it as a result of the
publication of an extract from the book even though the Crown had suffered
no finmncial loss. Lord Keith!~ and Lord JaunceyTM refused to allow The
Sunday Times to deduct the fee paid to Wright ~since neither N# Wright nor
his publishers were, or woNd in the furore be, in a position m m~’-~tain an
action for the recovery of such payments’. Lord Blightmun could °see no
reason why The Sunday Times should not account for a due proportion of the
entirety of the total net profits of the issue°° .with possibly an allowance for
those copies of the paper which omitted the offending instalment as part of a
deceit to hoodwivA the goverr~ment’ o~ Lord Brig~htman did not explain what.
he merest by °due propovdon’o Did he mean those increased sales which were
attributable to the publication of the offending material, or all the profits
made from the sale of the par~Scular issue as Scott J appeared to suggest?
Lord Griffiths simply agreed with Lord Keith that the The Sunday Times was
liable to account to the Crown for any profits it may have made from that
publieatiOn’o1~ With an equal absence of elaboration Lord Goff said that he
could °see no reason why The Su~y Times shoed not be liable to account
for profits flowing from its wrong, subject, however, to all the difficulties
attendant on this remedy and its (perhaps excessively) #chnical nature’

Might t~ cost of conducting an account of profits itself be a reason for
not awarding the remedy, particularly where the cost of conducting the
account is likely to far outweigh nay amounts which may be awarded to a
plaintiff, and where that account is likely to be no more than a rough
estimate? FrowNer, it is not inconceivable that a defendant may have incurred
a loss in making the disctosureo In difficult economic times newspapers,
television mad radio may act~ly lose money° As adver~Ssing is the e4maer of
profits in the case of newspapers in particular, in the absence of sufficient
advertising revenue, the greater the sales the      the ~OSSo
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Is the remedy of damages the solution where an account of profits woutd
need to traverse the difficulties outlined above? Damages will not remoYe
any difficulties a plaintiff may have in quantifying his or her loss, though in
t~he case of a defendant who does not make a profit from the use of the
confidential disclosure, the award of damages may operate m compensate the
plaintiff for any losses suffered from any unauthorised use of the
information, notwiths~nding the defendant’s failure to make a profiL
Conversely, an award of damages may operate to enable the plaintiff to
receive any profits made from the unauthorised use of the information
notwithstmnding that the plaintiff suffers no damage and would not
otherwise benefited from its use; for example, where an employee of a
celebrity sells confidential and adYantageous ipZormation about a celebrity to
a newspapero1~

An account of profits is restitutiop&ry0 damages compensatory, and may"
yield different results. The distinction between an account of profits and
damages was explained by Windeyer J in Cotbeam Palmer Ltd v Stock
Affiliates Pry Ltd in the following terms:~’

The distinctior~ between an account of profiks and damages is that by the former
the i,,~Zringer is r~uired m give up his i11-gotter~ gains to the party whose rights he
has inf6mged: by the la~er he is required to comper~sate the t~rty wronged for the
loss he has suffered° The two computatio~.s can obviously yield different resutts,
for a plaintiff°s loss is not to be measured by the defendant’s gain, nor a
defendant’s gain by the plaintifffs losso Either may be greater, or less, than the
other. If a plaintiff elects to ~e an inquiry as to damages the loss to t~Jm of
profits which he might have made may be a substantial element of his claina ....
But what a plaintiff might have made bad the defendant not i~nvaded bZs rights is
by no mea,~s the same thing as what the defendant did make by doing so.

It has not been settled, but it woNd seem that damages are available for a
breach of a purely equi~ble obligation. Where a breach of confidence is
found to constitute a N’each of contract, or the cINm is fo     on Liabi~t7
for a negligent disclosure or for inducing breach of contr~t, i~ is clear that a
breach of confidence may sound in damages.I~ Howe,~,er, the action for
breach of confidence may arise in the exclusive jurisdiction in equity° Prior to
the passage of the JuzCicature Acts in England the Comet of Chancery was
separate from the common law courts° The common law courts were
empowered to award damages, whereas the Court of Chancery was
empowered to entertahn suits for the recovery of an equitable debt or liability
in the nat~e of a debt. It was a suit. ~ior the restitution of tt~ money or thing of
which the p~ntiff had ~n cheawAo The inability of the Chancery to award a
monetary remedy ~n~r than for restitution led to g~ passage of Lord Cairns’
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Act in 1858. The courts’ jurisdiction to award damages in equity arose
originally from section 2 of Lord Ca/ms’ Act, which read as follows:

In atl cases in which the Court of Chancery has jurisdiction to entertain an
application for an injmnction against a breach of any covenant, contract, or
agreement, or against the cormm~sion or continuance of any wrongfial act, or for
the specific performance of any covenant, contract, or agreement, it shall be
lawful for the same court, if it shall think fit, to award damages to the party
injured, either in addition to or in substitution for such injunction or specific
performance, and such damages may be assessed in such manner as the Court
sha~ direct.

A similar power was granted to the Equity Court in NSW by section 22 of
the Equity Act 1880 (NSW), which is now to be found in section 68 of the
Supreme Court Act 1970 (NSW) which reads:

68. Where the court has power:

(a) to grant an injunction against the breach of any covenant contract or
agreement, or against the commission or con~nuance of any w~ongful act; or

(b) to order specific performance of any covenant contract or agreement,

the court may award damages to the party injured either in addition to or in
subsfimfior~ for an injunction or speck~ic performance.

Whatever the intention of the legislature may have been there is
persuasive authority that the reference to ’wrongful act’ in ~ction 68 of the
Supreme Court Act (NSW) empowers the court to award damages for purely
equitable wrongs° In Tagbot v General Television Corporation~ Harris J in
the Victorian Supreme Court held that the Victorian equivalent of section 68
of the New South Wales Act applied to purely equitable wrongs. His
Honour said:TM

For my part, I fred the description ’wrongf~al act’ an entirely at~propriate one to
describe an act which is the unauthofised use of comqdenfial ivZormafiono I can
see no reasor~, in history or otherwise, why the expression should be given a
restricted meapAng and I am satisfied that the words are wide enough to cover ~
case. No reason was suggested why, if there was jurisdiction an inquiry as to
damages shoutd not be ordered.

It woNd also seem that there is jurisdiction toward dm-nages for breach of
confidence in the inherent jurisdiction of equity. In both Saltman
Engineering Co Ltd v Campbd~ Engineering Co~’~ and Seager v Copydex
LtdTM the plaintiffs were awarded damages for breach of a purely equitable
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obligation of confident. In ~e ~tter ca~ ~e Co~ made no mention of
~rd Ca~>ns’ Ac~ As ~fes~r FNn s~tes, ’no g~t violen~ is ~ght’ by
exten~ng Ne com~n~ j~cdon in ~Nty.

Given the wide range of information which may give rise to a duty of
confidence, and the desire of the comrts to achieve a jmt result in individual
cases, it is hardly surprising that the courts have endorsed more than one
method for the calculation of damages.

In Seager v Copydex Ltd (iNo 2/"~ the Court of Appeal held that damages
were to be assessed on the market vadue of tbe irfformationJ" tf there was
’nothing very special’ about the information and it was ’the sort of
information which could be obtained by employing any competent
consultant’, the value of the information, and consequently the damages
payable to the plaintiff, was the fee which a consultant would charge for the
irfformation.’4~ If the information was ’something special, as for instance, if it
involved an inventive step or something so unt~sual that it could not be
ob~ined by just going m a consul~nt’, then the value was the price that a
willing buyer would pay for it to a wilting seller2~ K the information, is
°very special’ then the court must give a lump sum which would be
calculated on the basis of a capitalisation of royalty. Once the damages have
~n paid, the information will belong to the defendant24~

A similar approach was adopted in the Supreme Court of New South
Wales by Bowen CJ in Equity in Interfirm Comparison (Austraga) Pry Lid v
Law Society gf N~ South Wates.~4~

In that case the plaintiff was held entitted to an award of damages assessed
on the basis of what would be fair remuneration to the plakntiff for permission

use the information in the way in which the defendant did in fact use i~ ~

It would seem that damages will be assessed, whether awarded at law or
in equity, at the date of the breach of confidence, unless this would lead to
injustice, in which case the market value may be assessed at the date of the
hea~ng?~°

Delivery up

In its inherent jurisdiction in equity the court may order the defendant to
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deliver up to ~ p~aintiff any documents or mamrial in his or her possession
or control which ha~,e been dbtained or made in breach of covX-ldence. The
remedy is avaitaNe on its own, or in addition to other equitable relief such as
the injunction. The purpose of the remedy is to ensure to the plaintiff the
fruits of his or her success in the action.TM Where the defendant is in
possession of such mater:~al, delivery to the plaintiff wilt not be precluded for
the reason that the defendant has added his or her own mamr~al to material
taken from the plaintiff2~2 Where the defendant has misused the plaintiffls
information but is not in possession of it, an order enjoining the plaintiff
from making use of that information will readily be accompanied by an order
for the destruction of the information or products embodying the
informationo’n In many cases the decision by the court as to whether to
make an order for destruction or delivery up wil! depend on t~ reliability of
the defendant~ Where the defendant has proved to be umreliable under oath,
desmaction may not be entr~s~ to the defendant and delivery up will be
ordered. The social wastefainess of the remedy of desL~ction has not gone
without comment. Gurry argues that where possible severance of the
material obtained and used in breach of confidence from other material
should be availaNe in breach of confidence cases to overcome the social
wastefulness of an order for desmactionoTM
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